From: Leidy. Robert

To: Siu, Jennifer

Cc: Moffatt, Brett

Subject: FW: Cargill Redwood City Water Board permits

Date: Wednesday, October 07, 2015 10:38:38 AM

Attachments: CardillMaintenanc2009 2019 02 01 C1066 BKW 8-3-10.pdf
fyi

From: Scianni, Melissa

Sent: Thursday, July 09, 2015 10:25 AM

To: Leidy, Robert; Brush, Jason; Campbell, Rich; Moffatt, Brett; Kermish, Laurie
Subject: Cargill Redwood City Water Board permits

Hi Everyone,

| spoke with the Regional Board and it appears the Redwood City site is covered by the General
Industrial Storm Water Permit and a 401 Certification for maintenance activities. Cargill’s most
recent (2009) 401 certification covering Alameda and San Mateo Counties is attached. | think we
can get access to the reports submitted under the General Permit through the State Board’s
database. Rob, maybe someone in the NPDES Office can show you how to do that.

Let me know if there is anything else we want to see from the Regional Board right now.
Thanks,
Melissa

PLEASE NOTE NEW CONTACT INFORMATION BELOW

Melissa Scianni

Wetlands Office

US EPA, Region 9, Southern CA Field Office
600 Wilshire Blvd, Suite 1460

Los Angeles, CA 90017

(213) 244-1817

scianni.melissa@epa.gov
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August 3, 2010

Site No: 02-01-C1066 (bkw)
ACOE File No: 2009-00160S
CWIQS Place ID: 717473

Sent via electronic mail: No hardcopy to follow

Cargill, Incorporated
7220 Central Avenue
Newark, CA 94560

Attn: Mr. Patrick D. Mapelli (pat_mapelli@cargill.com)

Subject: Water Quality Certification for Maintenance Activities and System Improvements to be
Conducted Between November of 2009 and November of 2019 at the Cargill Solar Salt
Systems in Alameda and San Mateo Counties.

Dear Mr. Mapelli:

San Francisco Bay Regional Water Quality Control Board (Water Board) staff have reviewed
materials submitted by Cargill, Incorporated (the Applicant) in application for water quality
certification for the Applicant’s project to perform routine maintenance activities and system
improvement work between November of 2009 and November of 2019 at Cargill’s Solar Salt
Systems in Alameda and San Mateo Counties (Project). You have applied to the U.S. Army
Corps of Engineers (ACOE) for authorization of the Project under a Clean Water Act (CWA)
Section 404 Individual Permit (ACOE File No2009-00160S). You have applied to the Water
Board for Clean Water Act Section 401 water quality certification that the Project will not
violate State water quality standards.

Project Description: The following Project description is derived from application materials
dated August 26, 2009, and received at the Water Board on August 28, 2009, and a separate
application for outboard levee stabilization, dated July 30, 2009, and received on August 3,
2009. The Project goal is to perform routine maintenance activities and system improvement
work through November of 2019 at Cargill’s Solar Salt Systems in Alameda and San Mateo
Counties.

The Project area includes 12,100 acres of salt evaporation ponds, plant sites, and nearby areas in
South San Francisco Bay, consisting of the Newark Plant 1 and Plant 2 pond complexes
(including the Newark crystallizer facility), as well as the Redwood City Plant and pond 3C of
the Baumberg complex (Eden Landing) (See Figures 1 and 2 in Attachment 2 to this
certification). Newark Plant 1 contains 15 evaporator ponds and occupies about 4,100 acres of
bay shoreline near Newark, Alameda County. Newark Plant 2 includes 6 evaporator ponds and
38 processing ponds and crystallizer beds used in the final stages of salt production, covering
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about 6,400 acres along the Newark shoreline of the Bay. The Redwood City Plant contains 17
processing ponds and crystallizer beds and occupies about 1,433 acres east of Redwood City in
San Mateo County. Baumberg Pond 3C is a non-operating, 166-acre pond located in the former
Baumberg complex (Eden Landing) near Union City, Alameda County. Additional jurisdictional
areas near the salt making areas have in some cases been included in the Project Area, as
temporary disturbance of these areas is sometimes necessary in order to perform the routine
maintenance activities described below.

The Project is a continuation of work authorized under Board Order No. 95-115 (ACOE File No.
19009S98), and subsequently extended in certifications under Site No. 02-01-C0986 (ACOE File
No: 2008-00146S, May 2008) and Site No. 02-01-C0994 (ACOE File No: 2008-00146S;
November 25, 2008), with the exception that the area used for salt production has been reduced
by about 60 percent since the original order was issued in 1995. Maintenance activities are
required for both the production of salt, as authorized in the present certification, and for the
restoration of salt ponds in the pond complexes currently owned by the California Department of
Fish and Game (CDFG) and the US Fish and Wildlife Service (USFWS). Work performed in
the CDFG and USFWS ponds is authorized under Board Order R2-2008-0078, issued in August
of 2008 for Phase I of the South Bay Salt Pond Restoration Program. Maintenance associated
with the former salt ponds in Phase | of the South Bay Salt Pond Restoration Program is required
to ensure the continued functioning of levees, water control structures, and other infrastructure as
these ponds are restored to provide wildlife habitat.

The types of work authorized by this certification are described below. Activities that may
involve discharge of fill include ongoing solar salt system levee maintenance, access and use of
dredge locks, and the use and maintenance of other infrastructure. The majority of this work will
take place on the inboard side of the solar salt system levees, outside of actively tidal areas.
However, use of dredge locks to enter and exit salt pond systems, and some levee and riprap
maintenance activities may result in temporary disturbance to tidal areas. Levee repair work will
include the repair of several areas of failing levee armoring on the Bay side of the western levee
for Concentrator Pond CP-4, located north of the Dumbarton Bridge. Levee repair work at CP-4
will consist of the placement of 2675 cubic yards of riprap over a total length of 2,775 linear feet
(See Attachment 3 to this certification).

Repair, Replacement and Servicing of Existing Facilities. The repair, replacement, and
servicing of existing facilities is authorized by this certification. These activities, which may be
performed during the effective duration of this certification without individual approval from the
Water Board, include work at the following facilities.

a) The repair and replacement of existing bay intake structures, brine control structures,
and related facilities such as pumps, gates, pipelines, siphons, open channels and
culverts, and removal of silts and algae. Excavated material from these activities shall be
placed in an identified upland area, unless specified otherwise in the advanced
notification.

b) The excavating, clearing, and retrenching of existing intake structures and brine
conveying ditches so long as the existing configuration is not altered substantially.
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Excavated material from these activities shall be placed onto levee tops above the plane
of the high tide, or hauled off-site to a non-jurisdictional area.

c) The repair and replacement of existing bridges, bridge foundations and abutments
within the network of salt pond levees.

d) The repair and replacement of other items such as existing fences, tide gates, siphons
in non-tidal areas, power lines, etc, provided such repair and maintenance are only for
existing infrastructure.

e) The repair of existing authorized reaches of riprap. The authorized riprap areas are
designed to have about a 4:1 slope. If additional work would exceed the existing reach of
riprap by more than 10 linear feet, then the proposed design shall be submitted in
accordance with the approval procedures for new work.

f) Spot repairs of crystallizer beds that are performed with land-based equipment.

Ongoing and New Work: Activities that consist of ongoing and new work may require site-
specific review and approval by the Water Board, in consultation with the U.S. Fish and Wildlife
Service (USFWS) and/or the National Marine Fisheries Service (NMFS), the U.S. Environmental
Protection Agency (US EPA), the California Department of Fish and Game (CDFG), the San
Francisco Bay Conservation and Development Commission (BCDC), and the ACOE (collectively
referred to as “the Resource Agencies”), pursuant to the notification procedure described in
Conditions 7 and 8 of this certification, and in accordance with the Best Management Practices
(BMPs) summarized in Attachment 1 to this certification.

a) The placement of dredged and/or fill material on the pond side of salt pond levees,
below the plane of high water in the pond, for the purpose of raising and fortifying the
levees to prevent levee degradation and protect the salt ponds. The fill material, either
dredged mud from the salt pond or imported fill, will be placed along the inside and the
top of the salt pond levee in accordance with Best Management Practices (See
Attachment 1). Alternatively, where possible, slough or Bay mud from outside the ponds
may be used if the dredge has sufficient reach.

b) The dredging of existing and new borrow ditches within the salt ponds for the purpose
of placing the dredged material on existing levees. The dredge used to perform this work
is likely to be Cargill’s dredge, the Mallard.

c) Dredging in salt ponds to allow a dredge to cross a pond. This work includes the
placement of dredged material within the pond. Such dredged material will be placed on
the pond bottom, along the side of the dredged channel.

d) The dredging of 14 dredge locks and the placement of dredged material at the 14
dredge locks (See Figures 5a and 5b in Attachment 2), to allow Cargill’s dredge (the
Mallard) to access the salt ponds. This certification also covers the dredging and
dredged material placement at any new dredge locks that receive appropriate
authorization from the Resource Agencies. Advanced notification for activities at dredge
locks shall include specific quantities of material to be dredged and placed, and drawings
indicating pre-staked, designated areas for stockpiling, side casting and borrowing
material. The use of dredge locks shall be approved on a case-by-case basis, and work at
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Vi.

Vii.

viil.

the dredge locks shall follow the BMPs in Attachment 1. Work performed at dredge

locks includes:

dredging an access channel about 40 to 50 feet wide and as long as 350 feet, through salt
marsh vegetation or mud flats from a slough, to a lock levee and breaching the levee;

if the access channel is greater than 60 feet long, temporarily side-casting dredged
material onto a pre-approved area adjacent to the access cut;

if the access channel is less than 70 feet long, temporarily storing dredged material on the
lock or salt pond levee, or a designated, pre-approved stockpile area. If the access
channel is between 60 and 70 feet long, the material may be placed in either area;
breaching between 200 and 400 cubic yards of the dredge lock levee for dredge entry
into the lock basin and placing the breached material in a designated stockpile area, and
moving dry stockpiled material from past lock entries in to the breached area to dam the
lock;

dredging up to 2,000 cubic yards of accumulated sediment within the basin of the lock
and placing the material on the inside and top of the lock levee, on an adjacent salt pond
levee, or into the adjacent salt pond;

breaching between 400 and 1,000 cubic yards from the main salt pond levee for the
dredge to enter the salt pond. Breached levee material, stockpiled atop the main levee
from the last time the lock was accessed, will be used to dam the breach following entry;
upon dredge exit, breaching and plugging levees in a similar fashion to that described
above. The salt marsh muds that were excavated and sidecast in the access cut will be
retrieved and placed back into the access cut and channel, closing it behind the dredge;
and

upon dredge exit, inserting a small culvert in to the lock at an elevation that will allow
appropriate circulation of high tides into the lock basin to minimize the accumulation of
undesired sediments.

e) Dredging within shallow sloughs to provide up to four feet of clearance for access by
the dredge to salt ponds. Dredged material that cannot be placed on salt pond levees may
be placed on bare mud flats, after the Applicant receives Water Board approval for this
placement in accordance with the notification procedure in Conditions 7 and 8 of this
certification. Some slough dredging may also be performed near dredge locks for the
purpose of obtaining additional mud to bring the access cut fills to the desired elevation
following exit by the dredge.

f) Installation of new intake and brine control structures, new pumps, new siphons, new
culverts, new power transmission lines, new channels/ditches, or new crossing of
channels and streams in conjunction with either new work or the relocation of existing
structures.

g) Construction of new pumping donuts, internal coffer dams, and internal salt pond
levees.

h) Placement of new riprap made up mostly of small pieces of demolition rubble along
outboard and inboard levees, as needed to fortify the slopes and prevent erosion, so long
as the Applicant has adequately demonstrated that the proposed new riprap is placed
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below the high tide line and/or high pond level at a slope of about 4:1, taking care to
minimize the number of voids between the rubble that might be utilized by red foxes.
Riprap placed on top of non-eroding salt marsh is not authorized by this certification.

i) Repair and replacement of siphons that cross salt marshes, sloughs, and channels in
cases where such work would require extensive trenching and side-casting of mud.

J) Dredging and placement of bay muds into eroded areas along selected outboard levees,
for the purpose of encouraging the establishment and expansion of salt marsh vegetation
to diffuse wave energy and prevent levee erosion. The quantities of dredged material to
be moved will vary greatly depending on site specific conditions and will be included in
the notification procedures, as required by Conditions 7 and 8 of this certification. The
height of the placed dredge material deposits will approximate the high-tide elevation.
The purpose of this action is to maintain the integrity of the levee system without having to
use artificial means, such as rip-rap, that can disrupt habitat continuity.

k) Dredging a "sump” about 75 feet by 75 feet by 2% feet deep in the mudflat of a slough
in the immediate vicinity of a staked access cut to a dredge lock, and placing the dredged
mud on an adjacent levee (within reach of the dredge). The “sump” will serve as a
receptacle for excess dredged material from cutting the access channel to a dredge lock.

Impacts: Impacts associated with levee and facility maintenance are temporary, since habitat
will naturally re-establish at the locations of the maintenance activities. Under the 1995
certification, the most significant impacts associated with salt pond maintenance were associated
with accessing the dredge locks. However, the number of dredge locks being accessed has been
substantially reduced due to the transfer of properties to USFWS and CDFG, and the locks that
remain under Cargill’s control do not involve long access cuts through tidal marshes. Over the
10- year period covered by this certification, the use of dredge locks is estimated to temporarily
disturb about 1.16 acres of intertidal habitats

Mitigation: The present certification re-authorizes maintenance activities that were authorized
initially by the Water Board in May of 1995, in Regional Board Resolution No. 95-115. Under
the ACOE Individual Permit (ACOE File No: 19009S98), that was issued to the Applicant on
November 27, 1995, the 49-acre Salt Evaporator Pond B-1 Tidal Marsh Restoration project was
accepted by the ACOE as mitigation for activities associated with ongoing solar salt production
over the 10-year period covered under the 1995 Individual Permit, and all subsequent permits for
similar maintenance work in the salt ponds.

The mitigation provided at the Salt Evaporator Pond B-1 Tidal Marsh Restoration project, in
combination with the BMPs in Attachment 1 to this certification, is considered sufficient to
mitigate the impacts authorized by this certification. In addition, Cargill is assisting the South
Bay Salt Pond Restoration Project by performing maintenance in the Alviso Ponds that are
currently under the control of the USFWS and by helping CDFG to isolate the operation of
Cargill’s Pond 3C from the CDFG’s Baumberg Ponds. Therefore, no additional mitigation is
required for the present certification.

CEQA Compliance: The Cargill Solar Salt System Maintenance Project was previously
certified under the California Environmental Quality Act (CEQA) with the preparation of the
Final Environmental Assessment (SCH # 94023030) by the San Francisco Bay Conservation and
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Development Commission (BCDC), which was associated with BCDC Major Permit 4-93. On
February 21, 2008, BCDC issued an extension of Major Permit 4-93 to the Applicant,
authorizing ongoing maintenance activities until February 15, 2009. By issuing an extension of
Major Permit 4-93, BCDC also extended the approval of the previously prepared Environmental
Assessment for the Project.

Certification and General Waste Discharge Requirements: | hereby issue an order certifying
that any discharge from the referenced Project will comply with the applicable provisions of
sections 301 (Effluent Limitations), 302 (Water Quality Related Effluent Limitations), 303
(Water Quality Standards and Implementation Plans), 306 (National Standards of Performance),
and 307 (Toxic and Pretreatment Effluent Standards) of the Clean Water Act, and with other
applicable requirements of State law. This discharge is also regulated under State Water
Resources Control Board Order No. 2003 - 0017 - DWQ, "General Waste Discharge
Requirements for Dredge and Fill Discharges That Have Received State Water Quality
Certification™ which requires compliance with all conditions of this Water Quality Certification.
The following conditions are associated with this certification:

1. No debris, rubbish, creosote-treated wood, soil, silt, sand, cement, concrete, or washings
thereof, or other construction related materials or wastes, oil or petroleum products or
other organic or earthen material shall be allowed to enter into, or be placed where it may
be washed by rainfall or runoff into waters of the State. Any of these materials placed
within or where they may enter waters of the State by the Applicant or any party working
under contract, or with the permission of the Applicant shall be removed immediately.
When construction is completed, any excess material shall be removed from the work
area and any areas adjacent to the work area where such material may be washed into
waters of the State. During construction, the contractor shall not dump any litter or
construction debris within the riparian/stream zone. All such debris and waste shall be
picked up daily and properly disposed of at an appropriate site;

2. The Applicant shall adhere to the conditions of the CWA Section 404 Individual Permit
issued by the ACOE (File No. 2009-00160S);

3. This certification does not authorize take of a federally- or state-listed species. The U.S.
Fish and Wildlife Service (USFWS) Biological Opinion (BO), Endangered Species
Formal Consultation on Cargill Salt Division Solar Salt Production Activities, South San
Francisco Bay, San Mateo, Alameda, and Santa Clara County, California (Reference
No. 1-1-95-F-47), dated June 9, 1995 (see Attachment 4 to this certification), contains
mandatory terms and conditions to implement the reasonable and prudent measures that
are associated with incidental take that are specified in the BO. The Applicant must
operate the Project in compliance with all of the mandatory terms and conditions
associated with incidental take authorized by the 1995 BO, whose terms and conditions
are incorporated by reference in this certification;

4. Pursuant to the May 5, 2008, Section 7 consultation between the USFWS and the ACOE,
which has not concluded, a new BO is being evaluated. Issuance of this BO will
supersede the existing BO, dated June 9, 1995, described in Condition 3. When the new
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BO is issued, the Applicant shall operate the Project in compliance with all of the
mandatory terms and conditions in the new BO;

5. The Applicant shall fully implement the Essential Fish Habitat (EFH) conservation
recommendations established to ensure the protection of habitat for Pacific Groundfish,
Pacific Salmon, and Coastal Pelagics, as stipulated in the National Marine Fisheries
Service (NMFS) letter (Reference No. 2008/02867) dated September 30, 2009 (see
Attachment 5 to this certification), which are incorporated into this certification by
reference;

6. The Applicant shall perform all Project activities in accordance with the BMPs
summarized in Attachment 1 to this certificaiton. Any exceptions to these practices shall
be described on a case-by-case basis in the Advanced Notification of Proposed Work,
described in special Condition 7 below. Exceptions to the BMPs may not be
implemented until the exceptions have been reviewed and approved by the Executive
Officer of the Water Board,;

7. No later than March 15 of each year in which this certification in effect, the Applicant
shall submit an Advanced Notification of Proposed Work to the Executive Officer of the
Water Board for review and approval. The Advanced Notification of Proposed Work,
shall provide descriptions of all work proposed to occur during the next annual work
period occurring between June 1 and May 31. If the Water Board, or the other Resource
Agencies, require modifications to the proposed activities in the Advanced Notification
of Proposed Work, the Applicant shall modify the proposed work plan in response to
Resource Agency comments, and submit a Final Advanced Notification of Proposed
Work to the Executive Officer of the Water Board for review and approval no later May
15. The final Advanced Notification of Proposed Work will be reviewed for
conformance with the conditions of this certification. Activities beyond the scope of this
certification, or not specifically authorized here, will require specific authorization
through a separate permit application. No work beyond the scope of this certification
may commence without activity-specific written approval from the Executive Officer of
the Water Board,

8. The Advanced Notification of Proposed Work shall include a general list and description
of both new and ongoing work proposed for the upcoming annual work period. Materials
submitted with the Advanced Notification of Proposed Work shall include site map(s)
indicating the locks to be accessed, channels, sloughs and ponds to be dredged, levees to
be topped, any new facilities to be installed, etc., as well as the approximate time
sequence in which work will be accomplished. In addition, the notification should
include estimates of the total volume and area of fill, the source of fill, and the method of
placement required for the upcoming annual work. If off-site disposal of dredge spoils is
necessary, the proposed disposal location shall be identified. The notification shall
include a summary of estimates of linear feet of levee to be maintained, square footage of
impacts associated with structure maintenance, and square footage of impacts associated
with dredge lock access that will occur within the next year. In addition, if the Advanced
Notification of Proposed Work includes new work that is not specifically covered by the
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10.

11.

12.

present certification and, therefore, has impacts that may not be compensated for by the
mitigation described above, the Advanced Notification of Proposed Work should propose
additional mitigation for review and approval by the Resource Agencies;

No later than August 1 of each year covered by the present certification, the Applicant
shall submit an annual Final Notification of Completed Work to the Executive Officer of
the Water Board. The Final Notification of Completed Work shall include a detailed
description of all activities completed during the previous year and a summary of the
results of any survey data (e.g., invasive weed species monitoring efforts, California
clapper rail call counts conducted prior to lock access during the breeding season) that
were obtained during the previous year. This report shall also include a monitoring
assessment designed to determine whether operations and maintenance activities are
having an adverse impact on aquatic and wetland habitat and shall recommend measures
to remediate any observed adverse conditions. The Final Notification of Completed
Work shall also include a summary of the total linear feet of levee maintenance, total
square footage of impacts associated with structure maintenance, and total square footage
of impacts associated with dredge lock access in the prior year;

At the end of the fifth year of performing activities authorized by this certification, the
Applicant shall submit a report to the Executive Officer of the Water Board that
summarizes the work completed in the first five years, a monitoring report on any
unforeseen adverse affects to the aquatic environment, and an appraisal of how well the
BMPs are working with respect to consistent, effective application, and the minimization
of Project impacts. The Executive Officer of the Water Board will review this report and
may require modifications to the certification if modified practices or conditions are
necessary to avoid or minimize impacts to Beneficial Uses of waters of the State, as
defined in the Water Quality Control Plan for the San Francisco Bay Basin (Basin Plan),
including estuarine habitat, wildlife habitat and preservation of rare and endangered
species;

The Applicant may construct new dredge locks, in addition to the dredge locks identified
in Figure 2 in Attachment 2 to this certification, if the Applicant can demonstrate to the
satisfaction of the Executive Officer of the Water Board that the new dredge lock(s) will
result in less damage to the aquatic environment than would be associated with accessing
work sites via an existing dredge lock. To obtain approval for new dredge lock(s), the
requested new lock(s) must be included in the annual Advanced Notification of Proposed
Work. The request shall include scale drawings of the proposed dredge lock, along with
vicinity maps and an explanation as to why the proposed location is less environmentally
damaging than the use of existing lock locations. The construction of the new dredge
lock shall be in conjunction with the abandonment of a corresponding, currently
serviceable lock, which will be entered and exited one more cycle in order to construct
the new lock. The new lock(s) may only be constructed after receiving approval from the
Executive Officer of the Water Board,;

In the event that an unforeseen emergency requires work of the type authorized in this
certification to be performed without going through the notification procedures described
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13.

14.

15.

16.

in Conditions 7 and 8, the Applicant shall notify the Water Board and the other Resource
Agencies, as soon as practicable, of the emergency situation and the proposed activities
(Note: Work that is conducted in response to deferred maintenance is not authorized by
this condition). The Water Board will consult with the other Resource Agencies and
provide a written response to the Applicant’s request. The Applicant will assume any
risk of permit violation in undertaking work prior to receiving Water Board approval.
Detailed descriptions of the implementation and results of activities performed under this
abbreviated review process shall be included in the annual Final Notification of
Completed Work. Work in excess of the actions that could reasonably be expected to
address the urgent situation may be considered a violation of this certification. By
requesting expedited approval for emergency work, the Applicant is granting Water
Board staff immediate access to the affected areas;

The Applicant shall continue to cover one-third of the expenses of the additional
predator control that the Applicant’s permitted activities will necessitate on an annual
basis, until a new Memorandum of Agreement (MOA) between USFWS and Cargill is
signed to replace the Memorandum of Agreement between USFWS and Cargill Salt that
was signed in July 1995 and expired in 2005;

This certification only authorizes maintenance activities, and does not authorize any
activity that would result in the conversion of land uses. Any maintenance work
implemented for another purpose, or for another party, is not authorized by this permit;

After the Invasive Weed Control Plan is prepared by the Don Edwards San Francisco
Bay National Wildlife Refuge and receives approval from the ACOE, the USFWS, and
the South Bay Salt Pond Restoration Scientific Team, the Applicant shall adopt and
implement the Invasive Weed Management Plan at the facilities covered under this
certification. This Invasive Weed Control Plan shall include basic inventory, mapping,
and control measures to be implemented on the bases of the best available scientific and
technical guidance for controlling of invasive species (i.e. Dittrichia graveolens, Spartina
alterniflora x foliosa, Lepidium latifolium, and Limonium ramosissimum var.
provinciale). (Note: On February 23, 2010, the Don Edwards San Francisco Bay
National Wildlife Refuge completed a new Invasive Weed Control Management Plan,
which is being reviewed by the Water Board and the other Resource Agencies);

Pollutant chemical concentrations in any fill material from off-site sources that is
proposed for maintenance placement must be consistent with the screening levels
contained in the Water Board’s May 2000 staff report, Beneficial Reuse of Dredged
Materials: Sediment Screening and Testing Guidelines. If any pollutant chemical
concentration in the proposed fill material exceeds the screening levels, the Applicant
may submit a technical report to the Executive Officer of the Water Board, at least 30
days prior to proposed placement of fill material, demonstrating that the material is
unlikely to impact beneficial uses. Bioassay testing using appropriate target species may
be used as part of such a determination. The Executive Officer of the Water Board may
approve the use of the fill material with minor exceedances of the screening levels, if the
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17.

18.

19.

Executive Officer determines that the technical report has successfully demonstrated that
the use of such fill material is unlikely to significantly impact beneficial uses;

This certification action is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursuant to Section 13330 of the
California Water Code (CWC) and Section 3867 of Title 23 of the California Code of
Regulations (23 CCR);

This certification action is not intended and shall not be construed to apply to any
discharge from any activity involving a hydroelectric facility requiring a Federal Energy
Regulatory Commission (FERC) license or an amendment to a FERC license unless the
pertinent certification application was filed pursuant to 23 CCR Subsection 3855(b) and
that application specifically identified that a FERC license or amendment to a FERC
license for a hydroelectric facility was being sought; and,

Certification is conditioned upon total payment of the full fee required in State
regulations (23 CCR Section 3833). Payment in full of $3,832 was received on August
27, 2000.

Please be aware that any violation of water quality certification conditions is a violation of State
law and subject to administrative civil liability pursuant to California Water Code (CWC)
Section 13350. Failure to respond, inadequate response, late response, or failure to meet any
condition of a certification or waiver may subject the Applicant to civil liability imposed by the
Water Board to a maximum of $5,000 per day of violation or $10 for each gallon of waste
discharged in violation of this action. Any requirement for a report made as a condition to this
action (i.e., Conditions 7, 8, 9, 10, 11, 12, and 16) is a formal requirement pursuant to CWC
Section 13267, and failure or refusal to provide, or falsification of such requirement report is
subject to civil liability as described in CWC Section 13268. Should new information come to
our attention that indicates a water quality problem with this Project, the Water Board may issue
Waste Discharge Requirements pursuant to 23 CCR Section 3857.

Please contact Brian Wines of my staff at (510) 622-5680 or bwines@waterboards.ca.gov if you
have any questions. All future correspondence regarding this Project should reference the Site
Number indicated at the top of this letter.

Sincerely,

%AL’QM; f/\/v &cy@/ﬂ{g Jo—

Bruce H. Wolfe
Executive Officer
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Attachments:

1.  Best Management Practices

2. Figures
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ATTACHMENT 1

Maintenance Activities and System Improvements
2009 through 2019
Cargill Solar Salt Systems
Alameda and San Mateo Counties

Best Management Practices





Best Management Practices
01 October 2009

The following measures shall be implemented by the Applicant to the maximum extent
practicable.

A. Dredge Lock Access and Use - The Applicant shall:

1)

2)

3)

4)

5)

6)
7)

8)
9)

10)

11)

12)

Access dredge locks at the time of the highest tides of the month, but not during
tides exceeding +6.9 NGVD unless there is alternative refugial high marsh
vegetation near the lock, and it has been identified and approved through the Final
Notification procedure;

Place dredged material into existing stockpile areas, into lock basins or salt ponds,
or on levees, to the maximum extent feasible; avoid side-casting into salt marsh
habitat;

Excavate a “sump” in the adjoining slough to accommodate excavated access cut
muds. The excavated material for the sump will be placed atop an adjacent levee;

If side-casting is unavoidable, side-cast dredged material in pre-staked temporary
stockpiles adjacent to the access cut, then return it to the access channel upon
exiting to try to restore the pre-access elevations so salt marsh vegetation can
regenerate;

If additional mud is needed to achieve the optimal elevations for reestablishing
vegetation within the access cut, mud will be dredged from the slough channel and
placed in the access cut once the dredge has exited;

Use dredged material from within the dredge lock basin to build up the lock levee;

Place sediment from the lock interior in excess of that required for levee
fortification into the salt pond borrow ditches or on the salt pond levee;

Place dredged material on the top or on the inboard slope of the lock levee only;

Preserve high marsh features created at previous lock access events, such as
vegetated mounds, to the maximum extent feasible;

Preserve outboard vegetation on lock levees by only placing dredged material on the
top and inboard slope. Vegetative material removed from lock levee tops shall be
set aside, then replaced after topping the levee with fresh material;

Take steps to prevent the establishment and growth of Lepidium and other non-
native plant species on newly topped levees by spraying and/or removing plants by
hand during the season immediately following dredge exit from the lock
corresponding to the levee complex;

Maintain a 500 ft buffer at active seal pupping locations such as Mowry Slough and
at pond A20 in Coyote Creek, unless the buffer is decreased under specific
concurrence from the National Marine Fisheries Service;





13)

14)

15)

16)

Upon exit from a lock, place a small pipe in the lock levee to equalize hydraulic
pressure and to reduce the amount of silt that can accumulate in the lock basin over
time;

Based on past experience, it is expected that the access cut to the lock will naturally
revegetate with native species after lock exit and once the appropriate elevation is
re-established in the cut; Refuge staff will monitor these sites for the establishment
of invasive plants;

Areas of high environmental sensitivity in each lock and pond complex will be
identified and described in the Advanced Notification of Proposed Work. Options
for temporary placement of side-cast material will be proposed in the Advanced
Notification of Proposed Work and approved in the Final Notification of Completed
Work after Agency review. Areas suitable for possible habitat enhancement within
the capability of the dredge will also be included in this process;

As required by the U.S. Fish and Wildlife Service (USFWS) Biological Opinion
(BO), Endangered Species Formal Consultation on Cargill Salt Division Solar Salt
Production Activities, South San Francisco Bay, San Mateo, Alameda, and Santa
Clara County, California (Reference No. 1-1-95-F-47), dated June 9, 1995, and the
new BO that will be issued in response to the May 5, 2008, Section 7 consultation
between the USFWS and the Army Corps of Engineers, continue to collect data on
wildlife use of the locks and salt pond levees. Information from these surveys will
be used to evaluate and modify the BMPs over the duration of the permit to avoid or
lessen impacts to wildlife and habitat.

B. Levee Requirements - In addition to 13), 14) above, the Applicant shall, to the
maximum extent feasible:

17)
18)
19)

20)
21)

22)

23)

Use chokers (soil berms) on the outside of exterior levees;
Slope exterior levee tops inward;

Remove any spillage onto the marsh plain that occurs, unless it is deemed by
consulting experts that the spillage removal would create additional impacts;

Perform levee work, where possible, from the outside of the salt ponds to avoid the
use of dredge locks.

Place any material in excess of what is needed to top a levee, stockpile, or access-
cut backfill, in the salt pond.

To lessen the potential for disturbance of nesting clapper rails by dredge work on
the outboard levees, the Applicant will reduce noise levels of other equipment such
as trucks, to the extent possible in sensitive areas identified by the USFWS during
review of the Advanced Notification of Proposed Work.

Preserve intact salt marsh harvest mouse vegetated corridors on at least one side of a
levee to the maximum extent possible.





ATTACHMENT 2

Figures

Figure 1. Location Map

Figure 2. Project Area Map and 2008-2010 Work Plan
Figure 3. Typical Pond

Figure 4. Typical Pond Section

Figure 5(a&b). Dredge Lock Access Schematics
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ATTACHMENT 3

Maintenance Activities and System Improvements
2009 through 2019
Cargill Solar Salt Systems
Alameda and San Mateo Counties

Request to Perform Outboard Levee Maintenance
at Concentrator Pond 4

July 30, 2009





Cargir

Salt

July 30, 2009

Laurence M. Farrell, P.E.
Lieutenant Colonel, U.S. Army
District Commander

U.S. Army Corps of Engineers
San Francisco District

1455 Market Street, Room 1673
San Francisco, CA 94103-1398

Attn: Paula Gill, Permit Manager — w/enclosures

Subject: Request to Perform Outboard Levee Maintenance
Cargill file #: 2000.005:0a

Dear Lt. Col. Farrell:

I am writing to you to request authorization to perform riprap repairs to the outboard side
of the bayfront levee along Concentrator 4 (Cp 4) in our Plant 1 system. As you are
probably aware, approximately 9000 acres of our Newark salt operation is within the Don
Edwards San Francisco Bay National Wildlife Refuge (DESFBNWR). Cargill has an
operating agreement with the refuge to make salt within the properties defined in the
agreement, which includes the levee in need of repairs. As part of our operating
agreement, we (Cargill) are responsible for maintenance of the levees within the Refuge
that we operate in.

Our current Nationwide Permit prohibits us from performing outboard levee maintenance
and we are awaiting our Individual Permit so that we can perform the required
maintenance activities as needed as long as they are consistent with the work as defined in
our April 2008 application.

In October 2008, the date of which we received our current Nationwide Permit, we
received authorization to make repairs along 275 lineal feet of this same levee. Since this

7220 Central Avenue Tel 510-797-1820
Newark, CA 94560-4205 Tel 1-800-321-1458
Fax 510-790-8189





date, there are multiple locations along this levee that are in need of repair due to wave
erosion. This type of erosion requires riprap to be reapplied via land based equipment in
order to armor it for the coming winter. The summer is the proper time to perform this
work as the levees become impassable once the rains begin.

With regards to consultation, the USFWS has agreed to extend the 1995 BO under the
current Nationwide Permit. Under the request to perform the 275 lineal feet of repairs
authorized in October 2008, NMFS determined that the placement of riprap “on a
damaged levee is not expected to adversely affect critical habitat since the project site is
an existing levee with hardscape shoreline protection that currently provides limited
habitat value. These effects are considered minimal and discountable and are not expected
to result in either a net change to existing habitat values or result in adverse impacts to
designated and proposed critical habitat.” Under the same request, the RWQCB saw this
type of work to be an extension of the 1995 Water Quality Certification which authorized
Cargill to perform these types of repairs.

It is my understanding that under the current Nationwide Permit, the Corps has the
authority to approve changes in the project. Therefore, I respectfully request that the
attached work list to perform 2775 lineal feet of riprap repairs requiring 2675 cubic yards
of riprap be approved in order to protect the levee, the public trail, and our salt operation
prior to this coming winter. The work will take approximately two weeks to coordinate
and four weeks to complete. Your immediate attention to our request would be greatly
appreciated. Should you have any questions or comments, please feel free to give me a
call at (510) 790-8610 (office) or at (510) 676-8738 (cell) or alternatively you can email
me at pat_mapelli@cargill.com.

S ely,

Pat Mapelli

Manager, Real Property
Cargill Salt

7220 Central Avenue
Newark, CA 94560






Cc:  Brian Wines, RWQCB
Eric Mruz, DESFBNWR — Refuge Manager
Gary Stern, NMFS





Plant #1 Cp 4 Bayshore Levee Riprap Estimate of Repairs

Estimated
Cubic
Station#  Footage Yards

1 156' 125
2 32 20
3 268' 290
4 298' 340
5 8s' 90
6 99' 125
7 1 15
8 32 55
9 105 125
10 23’ 30
11 28 40
12 9¢' 130
13 85' 150
14 49' 80
15 92' 90
16 25 30
17 84' 60
18 210' 200
19 71 40
20 96' 70
21 195 130
22 110’ 70
23 50’ 40
24 477 280

Total 2,775 2,675 cy
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ATTACHMENT 4

Maintenance Activities and System Improvements
2009 through 2019
Cargill Solar Salt Systems
Alameda and San Mateo Counties

USFWS BO, Endangered Species Formal Consultation on

Cargill Salt Division Solar Salt Production Activities, South

San Francisco Bay, San Mateo, Alameda, and Santa Clara
County, California

Reference No. 1-1-95-F-47
June 9, 1995





Unitea( States Department of th

FISH AND WILDLIFE SERVICE e
Ecological Services . 7
Sacramento Field Office oSO A R

2800 Cottage Way, Room E-1823
Sacramento, California 95825-1846

In Reply Refer Te:
1-1-95-F~47 June %, 1995
Lt. Coleonel Walsh

U.s8. Army Corps of Engineers
Regulatory Branch (Attn: Liz varnhagen)
211 Main Street

san Francisco, california 94105-1905

subject: Endangered Species Formal Consultation on cargill Salt Division
solar Salt Production Activities, Scuth San Francisco Bay, =an
Mateo, Alameda, and Santa Clara county, california {Public

Notice 15009E98)

Dear LT. coleonel Walsh:

This responds to your request, dated March 20, 1895, for formal consultation
on issuance of a regional permit ko cargill sait pivision (Cargill) to perform
activities associated with solar salt production in south San Francisce Bay.
your request for formal consultation was received by the U.S. Fish and

wildlife Service {Service) on March 23, 19895.

This biological opinion addresses the effects of solar salt production
activities, including access to 38 dredge locks and subsequent lock and salt
pond levee work, on the endangered california clapper rail {(Rallus
longirostris obsoletus}, endangered salt marsh harvest mouse {Reithrodontomys
raviventris)., endangered california least tern {sterna antillarum browni}, and
threatened coastal population of the western Snowy plover {Charadrius
alexandrinusrnivosus}. The American peregrine falcon (Falco peregrinus
anatum) and california brown pelican {Pelecanus cccidentalis californicus) are
not likely to be adversely affected by the proposed project: therefore, these
species are not considered in this opinion.

cThis biolegical opinion is based on (1) Draft Environmental Assessment:
cargill Salt Maintenance Activities Permit Application No. 4-93, dated October
1994, prepared for the San Francisco Bay conservation and Development
Commission (BCDC)i {2) Final gnvirconmental Assessment: cargill Salit
Maintenance Activities, Part 2 - Response Lo comments, dated February, 1995;
{3) U.5. ArmY Corps of Engineers Public Notice Number 19008E98, dated RApril
18, 1995; (4} study Elan: gvaluation of whether Cargill salt's Dredaing
operations Will Increase the Bicavailability of Mercul and, Conseguently,

——

Bdversely Impact california Clappel Rails, prepared by S.R. Hansen &
Assoclates, dated March 6, 1995; (35) information in service files; {(6)
additicnal correspondence between Cargill and +heir consultants, and the
service; and {7} supplemental information provided by cargill and their

consultants to the Service.

BIOLOGICAL OPINION

pescription of the Proposed Action

cargill salt Division proposes to continue to operate its solar salt system in
south San Francisco pay in accordance with applicable permits for a ten year





period. cargill and its predecessor salt companies have engaged in solar

" salt-making operations in the south Bay for more than 100 years. Seolar

evaporation of salt brines is a relatively passive activity that occurs on
about 29,000 acres in the south Bay. Cargill operates facilities utilized to
move bay waters into ponds, concentrate those bay waters to higher salinities
and move concentrated brine from pond to pond. The brine is concentrated
until it reaches a saturation stage called pickle. During the spring, the
pickle is then moved to the plant site crystallizing beds. The beds are
fiocoded, and the salt then precipitates in the beds throughout the summer.
The remaining liquid {(called pittern) is moved to bittern storage areas, .
leaving the beds with a four to six inch layer of salt. The salt is harvested
in the fall. The salt is then washed, and placed on the salt stack for sale
oxr further processing at the salt refinery. These solar salt production
facilities are located on levees, behind levees, in marshes, sloughs and in
other sensitive natural resource areas typically found in south San Francisco
Bay. To protect the solar salt system, existing structures and facilities
must be maintained, repaired, serviced, rehabilitated, and occasionally
relocated, new structures and facilities must be installed, and levees must be
periodically fortified as a result of erosion and subsidence. The solar salt
production is operated by waterman and maintenance personnel who drive and
work on the levees to manage water and brine levels and water movement in the

ponds and beds.

cargill proposes to service its levees using a floating dredge, known as the
nMallard", and other methods such as a dragline or barge-mounted dredge. The
preferred method in most circumstances is the floating dredge. This method
requires dredge access through pre-approved locations, i.e. dredge locks, and
is the most common method of levee servicing. In limited instances, levee
fortification is accomplished by importing fill material to place on the top
of and on the banks of levees, O by dredging muds from the outside, bay or
slough side of the levee for placement on the salt pond levee. Both alternate
methods avoid the need for dredge jock access. Over the life of the permit,
cargill anticipates entering up to 9 different dredge locks per year and
fortifying up to 7%,000 linear feet of outboard levees and up to 100,000
iinear feet of inboard levees per year.

When access to the dredge lock is necessary, the dredge may be required to
excavate varying amounts of material from adjacent mudflats and/or tidal marsh
to gain access to the lock. The amcunt of dredging required, if any, is
varizble and is dependent upon the location of the dredge iock. Any material
dredged is placed on existing stockpile areas, on temporary sidecast areas in
adjacent habitat, on the pond levee, and in the lock or adjacent salt pond.

once adjacent to the lock levee, the dredge enters the lock by removing a 40~
foot wide entrance way in the lock levee and then floating into the lock.
Material removed from the lock levee may be placed in stockpiles and/or on the
salt pond levee. The entrance way to the lock is then closed using material
from either the stockpile and/or the salt pond levee. The dredge typically
remains in the lock for 2-3 days to deepen the lock and raise the height of
the lock levee where necessary. Excess dredged material is placed on salt
pond levees and/or in salt pond borrow ditches.

once the dredge is floating at the appropriate elevation to enter the salt
pend, & 40-foot wide portion of the salt pond levee is removed and stockpiled
on the salt pond levee oI in an adjacent stockpile. In some salt pond
systems, the water level in the pond adjacent to the dredge lock may have to
pe raised to allow the dredge to float from the lock to the salt pond. After
entering the salt pond, the dredge then turns and closes the entrance channel





to the salt pond using stockpiled material or material from the salt pond
interior.

once the dredge 1is within a salt pond system, 2 variable amount of time is
required to perform reguired levee fortification. This work consists of
placing sediments dredged from 2 borrow channel in the salt pond interior onto
the levee Crown. Outboard levees toO be topped are graded pricr to levee
topping s© that the levees slope toward the salt pond. A "choker®, or small
berm, also is graded up on the outboard side of levee crowns to lessen the
possibility that dredged material might fall or flow into adjacent tidal marsh

habitat.

once levee work is completed in a salt pond system, the dredge exits the salt
pond, closing the levees pehind it using material from stockpile areas.

During egress from the lock, the dredge redeposits sidecasted dredged material
into the access channel. About two years after levee work is concluded, levee
crowns are disced preparatory to grading the following year.

1In addition to the dredge lock access and levee fortification, the proposed
action includes servicing, rebuilding and relocating facilities, including
gates, pipelines, siphons, open channels and culverts. on a regular basis
Cargill must remcve silt, algae, and debris from the viecinity of these
facilities to increase their efficiency. pesides this routine servicing,
Ccargill proposes to rebuild and/or relocate these facilities as needed.
Cargill proposes to repair and mraintain its access roads and bridges with
common roadway maintenance materials and techniques associated with road
maintenance. Roads and bridges would be typically outside of federal
jurisdiction except for bridge foundations and abutments.

cargill also proposes to maintain riprap oh certain outboard and inboard
locations within the salt pond system. Riprap is required in these locations
pecause of continued erosion from high wave energy. Riprap must be maintained
on a continuing pasis. The amount placed would pe the minimum required to
provide protection. A small percentage of riprap placement would be
considered new work.

pesides the small amount of new riprap. Cargill’'s proposed action includes
other items of new work. A major type of new work iz the construction of new
dredge locks. 1f, during the review process for a particular iock, it appears
that a new location with less impact on the surrounding wetland and mud flat
nhabitat is possible, cargill would suggest the construction of a2 new lock in a

1ess sensitive location.

New work would also incliude the construction of internal coffer dams and
pumping donuts. MPumping donuts"™ are circular levees that surround a brine
pump and are located at a common COIrner or junction of ponds. These levees
serve to contain the brine that is to be pumped and act as a sump ©or a wet-
well to increase pump efficiency. Internal coffer dams would allow dredge
access through ponds in response to future lock consolidations, if any. The
amount of salt pond surface would remain the same and the small volumes of
£i1]1 associated with these types of structures would be mitigated by the
removal of an equivalent amount of £fill from the sclar salt system in the
immediate vicinity or by the reduced impacts of the new work patterns

developed as a result.

New work would also include intake structures. Intake structures are located
at the extremity of the salt ponds and serve to intake bay water to begin the
evaporation or concentration process. These structures consist of screw gates





which slide open vertically and are connected to large culverts through the

" autboard levee connecting the intake pond to the Bay. Intake structures are
also used near crystallizers to intake Bay water to flush the crystallizers
after harvest. continued siltation in the bay often results in reduced
efficiency for existing intake structures and in some instances, the
alternative solution with the least impact may pe construction of a new intake
as opposed to continued dredging of muds. In conjunction with new intake
structures, other new facilities in the form of purps, pipes, culverts,
siphons and power transmission lines to transmit concentrated brine from pond
to pond, pulkheads, and trashracks would be required.

The proposed project also includes measures to buttress eroding marshes with
dredged bay muds. This method of levee protection would be limited to
specific areas showing signs of potentially dangerous erosion. The method of
placement would be consistent with the outline and configuration of the marsh
so as to stabilize the marsh shelf and would be done only on an experimental
basis and after consultation with the resource agencies.

The single largest item of new work would pe the construction of a 2,500 to
2,000 foot levese in Pond 1 of the Baumberg system that would allow the
restoration of 43 acres of salt pond waters to tidal marsh. The total acreage
reflects permanent compensation for both temporary and cyclical wetland
impacts and impacts to the california clapper r2il and salt marsh harvest
mouse for the life of Cargill's salt making operations in south San Francisco
Bay. The final design has not been completed, but the project would also
jnclude the installation of tide gates to allow introduction of the bay waters
on a twice daily pasis. The levee would be constructed with the »Mallard" and
finished with jand-based egquipment. Access to the restoration site would be
via an existing dredge lock at pond 2 in the Baumberg system. This project
feature and other nmitigation measures propesed as part of the applicant's
project are described below.

In all activities related to the proposed action, Cargill would use "Best
Management practices® {(BEMPs) that include using perms to contain dredge spoils
on the top and inside of levees, removing slip-outs, implementing remedial
measures, and minimizing the area impacted. The Corps permit contains a
complete description of these BMPs. Cargill's adoption of BMPs has recently
enhanced the environmental compatibility of the salt-making operations by
reducing disturbance to salt pond levees and dredge locks which provide

wildlife habitat.

An additional number of measures are included as part of the "proposed
action.” These measures, which are described in detail in Table 1, are
designed to mitigate, reduce, and avoid adverse effects to listed and other
sensitive wildlife species found in the project area. These measures are
summarized below for each species of concern. ’

california clapper rail - To reduce the risk of clapper rail predation from
+he loss of or movement away from refugial habitat at dredge locks,
commencement of lock access will be prechibited during the highest tides at
1ocks known O assumed to be used in winter by rails. This access prohibition
would not apply, however, if alternate suitable refugial habitat is available
on 100 feet of the salt pond levee on poth sides of the lock. Where this
alternate refugial habitat is not available, cargill could propose to enhance
existing vegetation. Enhancement, as defined in Table 1, could be
accomplished in advance of lock entry, to avoid any restrictioms on later

entry during high tides.
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in addition to the prohibition related to tidal heights, Cargill has agreed
to'ihcorpdfate into its planning activities certain prohibitions related to
entry and exit of dredge iocks known oOr assumed to have rails present during
the rail's preeding season. For dredge entry during the rail breeding season
{February 1 - Rugust 31} into a lock or exit from a different lock than the
lock entered, the following measure applies: No lock entry or exit from a
different lock during the breeding season. For dredge lock exit during the
rail breeding season from the same lock entered the following measure applies:
No lock exit from March 1 - May 31 if rails are found to be present during the
1ast and current breeding seascn. There would be no restriction on lock exit
if no rails were found to be present during the current or last breeding

season.

To mitigate the loss of rail refugial and foraging habitat at locks, Cargill
has proposed to restore 24 acres of a salt pond to tidal marsh. This measure
was develcoped during informal consultations at both the state and federal
level. A number of sites were reviewed by cargill using criteria such as
elevation, pond salinity, location adjacent to existing marsh and tidal
channels, ease of access for heavy equipment, landownership, and effect on
salt production. The site selected for restoration was a portion of Pond 1 of
cargill's Baumberg system. Cargill has received a San Francisco Bay
conservation and Development Commission permit to construct the restoration
site. Actual construction, however, would be contingent upon agency approval
of the final design and monitoring plans.

cargill has agreed to include in the proposed action additional measures.
First, Cargill may elect, with the approval of the service and Corps of
Engineers to relocate dredge locks to areas less likely to initially impact
the clapper rail. As part of the proposed action, the relocation and or
abandonment of a dredge lock would, of necessity, cause the applicant te alter
operations to accommodate & new dredge lock. In that event, the various
prohibitions, restrictions and protocels developed during informal
consultation and addressed as part of the proposed action would not apply to
construction and use of new locks or locks replacing abandoned locks.

Te reduce indirect impacts of leves servicing noise on clapper rails breeding
in adjacent marshes, Cargill will minimize noise to the extent possible in
clapper rail "High Use Areas" as depicted in Figures 1 and 2. During review
of the annual work plan, the Service would identify sensitive areas adjacent
to levees in these "Jigh Use Areas”. To further mitigate indirect effects of
jevee servicing activities on clapper rails breeding in adjacent marshes,
cargill has agreed to restore an additional 15 acres of tidal marsh at the
Pond 1 site in the Baumberg system. This is in addition to the 34 acres of
restoration previously included as a proposed action. The informal
consultation resulted in a decision not to apply for mitigation for Cargill's
operational impacts on public lands, i.e. the San Francisco Bay Hational
Wildlife Refuge (SFBNWR). Therefore the 34 and 15 acre requirements would be
consolidated as part of the proposed project action into one 45 acre
mitigation/restoration site at the Baumberg Pond 1 site.

To avoid the direct loss of rail refugial habitat in the marsh as the résult
of levee servicing activities, Cargill would implement BMPs as described in

the Corps permit.

To address the effect of Cargill's proposed activities on the on-going
service predator management program, and provide further mitigation for
endangered species impacts, Cargill would provide access to its facilities,
cooperate with the designated managers of the predator control program, and





contribute $36, 000 per year over the life of the permit to control predators
on mitigation areas and at key lecations throughout the south Bay salt pond
system. The Service would contribute annually any additional money required
over and above cargill's contribution to fund one-~full time employee for the

redator management prograii. In the event that predators are controlled to a

oint that only a maintenance program is indicated, Cargill would be relieved
of the dollar contribution peortion of this mitigation measure. This issue 1is
further defined in the Memorandum of Agreement between the United States Fish
and Wildlife service and Cargill, Incorporated, dated June, 1995.

salt marsh harvest mouse = Cargill's proposed action involves the commitment
to maintain intact to the extent possible, salt marsh harvest mouse corridors
{(i.e.; corridors considered to be connected to larger areas of salt marsh
harvest mouse habitat} on at least ane side of levees while the dredge is
placing muds on the levee. This would be done to the extent possible after
consultation with the Service and jdentification of suitable corridors.
cargill would also use BMPs during levee fortification to reduce the potential
for direct impacts teo salt marsh harvest mouse habitat on the outboard side of
1evees. The propesal to restore 49 acres of salt pond to tidal marsh also is
designed to provide mitigation for project related losses of salt marsh-

harvest mouse habitat.

california least tern - To avoid or minimize adverse effects to least terns,
Ccargill would access and fortify levees in no wore than twe of the following
three least tern "High Use Areas” in any one year: Baumberg 10/11; Baumberg i,
2, 4, and 7: and B1/B2/R2E (Figures 1 and 2). As additional mitigation,
roosting islands would be constructed within the reach of the dredge but as
far away from the jevee as possible in all five "High Use Areas." Existing.
islands and new islands would be maintained as needed. Creation of islands
and the need for island maintenance would be addressed by the Service during
review of Cargill's annual work plan. The number of new islands to be created
would not exceed the number and size of jslands currently existing in the five
*High Use Areas.™ During informal consultation, the number and extent of
existing islands that provide suitable habitat has peen evaluated and found to
total approximately 2.5 acres in the five "High Use Areas.”

Western snowy plover - cargill would maintain a 200 foot puffer between the
dredge levee topping and active nesting areas during the plover preeding
season (March 1 to September 14) in snowy plover "High Use Areas”™ (Figures 1
and 2}. The dredge would be allowed to pass by active nesting areas to access
other portions of the levee system requiring fortification. Plover nesting
areas in these "High Use Areas™ would be depicted on maps by the Service
during review of the annual work plan. In addition, Cargill would manage Pond
p-22 for optimal land exposure during the plover preeding season from March 1
- September 14. Management would consist of: aj} moving water out of the pond
in advance of the prime breeding season as weather allows, i.e. water movement
during March through May depending upon rains, b) maximizing pond bottom
exposure June through September, ¢} monitoring water levels in the pond
weekly, and d) centributing to the predator management program. To address
those times where exposure of the pond hottom at A-22 may not be possible due
to weather constraints, beaches would be created elsewhere in the system along
up to 5,000 linear feet of levee. Beach areas would be identified by the
dredge captain in consultation with the Service.

Herons and Egrets - To avoid impacting herons and egrets nesting in Mallazd
slough, no mud placement oXr lock access would be allowed within 600 feet of an
active nest and 750 feet between March 1 and April 30. The dredge would be





allowed to pass by an active nesting area Lo access other portions of the

levee system requiring'fortification.

forster's terns - To mitigate impacts on Forsterts terns, Cargill would create
new islands and maintain existing islands in ponds where terns currently nest.
Forster's tern nesting occocurs in the five least tern *High Use Areas”™ on 23
isiands totalling about 2.5 acres; and on 16 additional islands totalling
about 0.7 acres in Baumberg 9 and Alviso 5,7, and 16-18. The number of new
islands to be created would not exceed the current number and size of islands
used by terns for nesting. Islands created for Forster's terns could alsc be
counted as new least tern islands in least tern "High Use Areas."™

Ccaspian terns - Te avoid impacting Caspian terns nesting in salt pond systems,
ne mud placement or lock access would be allowed within 500 feet of an active
nest in ponds M4 and M5. The dredge would be allowed to pass by an active
nesting area to access other portions of the levee system requiring

fortification.

Environmental Baseline

california Clapper Rail

please refer to U.S. Fish and Wildlife Service {1984} for biological
information on the California clapper rail. Additional information is taken
from a previous bioclogical opinion prepared by the service, dated RAugust 31,
1950, on Department of the Army permit application no. 15283£49, however,
certain sections on the distribution, abundance, and status of the rail
contained in that opinion are updated below to reflect current information.

Of the 62,980 acres of tidal marsh that bordered central and south Bay in
1850, about 6,993 acres currently remain {Dedrick 1589}). Although marsh
accretion historically occurred and continues to occur in some areas of the
Bay, only 11 percent of historic tidal marsh habitat presently remains in the
central and south Bay. A number of factors influencing remaining tidal
marshes limit habitat values for clapper rails. Much of the east Bay
shoreline from San Leandro to Calaveras Point is rapidly eroding, and many
marshes along this shoreline could lose their clapper rail populations in the
future, if they have not already. An estimated 600 acres of former salt marsh
along Coyote Creek, Alviso Siough, and Guadalupe Slough, influenced by
freshwater discharge from south Bay wastewater facilities, is of lower guality
for clapper rails because of conversion to stands of fresh and brackish
vegetation (USFWS file information}. This on-going conversion continues to
erode the resource base available te the species.

Hapitat suitability of many marshes for clapper rails is further limited or
precluded by small size, fragmentation, and lack of tidal channel systems and
other microhabitat features. These limitations render much of the remaining
tidal marsh acreage unsuitable or of low value for the species. 1In addition,
tidal amplitudes are much greater in the south Bay than in San Pablo or Suisun
Rays {(Atwater et al. 1979). Consegquently, many tidal marshes are completely
submerged during high tides and escape habitat is limited to levee slopes and
lock levees, likely resulting in nesting fajlures and high rates of predation.
carrying capacity reductions in existing marshes from these degrading
influences necessitate the restoration of larger tracts of habitat to maintain

stable populations.

Throughout the Bay, the remaining California clapper rail population is

besieged by a suite of mammalian and avian predators. At least twelve native





and three non-native predator species are known to prey on various life stages
of the rail {Albertson et al., in prep.). Artificially high levels of native
predators, especially raccoons, are probably increasingly impacting clapper
rail populations as development occurs in the habitat of these predators
around the Bay margins {J. Takekawa, pers. comm.]}- Encroaching development
not only displaces lower order predators from their natural habitat, but also
adversely affects higher order predators, such as coyotes, which would
normally limit population levels of lower order native and non-native
predators, especially red foxes (Albertson et al., in prep.). These predation
impacts are exacerbated the historic reduction in high marsh and natural high
tide cover in marshes. Hunting intensity and efficiency by raptors on clapper
rails also is amplified by electric power transmission lines which Ccriss-cross
tidal marshes and provide otherwise-limited hunting perches (J. Takekawa,
pers. comm. ) . Non-native Norway rats long have been known to be effective
predators of clapper rail nests (DeGroot 1%27; Harvey 1988; Foerster et al.
1990}. Rat populations are enhanced by the placement of shoreline riprap,
resulting in further aggravation to clapper rail population levels in certain

marshes.

The introduction of non-native red foxes into tidal marshes of the south Bay
since 1986 has had a profound negative effect on clapper rail populations. As
a result of the apparent rapid decline or almost ccmplete elimination of rail
populations in certain marshes, the SFENWR implemented a predator management
plan in 1991 (Foerster and Takekawa 1$91) with an ultimate goal of increasing
rail population levels and nesting success through management of red fox
predation. This program initially proved successful in increasing the overall
south Bay populations from an all-time low {see below), however, further
increases in overall rail population jevels have not been realized from
continued predator management efforts (J. Takekawa, pers. comm,). State and
federal agencies have not identified reliable funding sources to ensure the
continuation of this program in the future. The red fox alsc has been
reported as a significant predator of breeding snowy plovers in the Baumberg
rract in Alameda County {Feeney 1991}).

predator management for clapper rails is not being regularly practiced in the
north Bay and rail populations in this area remain highly susceptible to red
fox predation. Red fox activity has been documented west of the pPetaluma
River and along pDutchman Slough at cullinan Ranch (J. Collins, pers. comm. } .
Rlong Wildcat Creek near Richmond, where recent red fox activity has been
observed, the rail population 1evel in one tidal marsh area has declined
considerably since 1987 (J. Evens, pers- comm.},; even though limited red fox

management was performed in 1992 and 1993 (J. Takekawa, pers. comm.}.

There is also considerable interest in determining the potential effects of
contaminants on clapper rail reproductive success in the Bay. Mercury
accumulated in egys is a contaminant of CORCErIn that may be affecting clapper
rail reproductive success in the south Bay. Mercury is extremely embryo toxic
and has a long biclogical half-life. Smith et al. {1986) concluded the south
Bay was a major reservoir of mercury within the Bay. The Service recently
collected data on mercury concentrations in rail eggs in the southern portion
of the estuary. This study is discussed in detail in the service's biological
cpinion, dated March 17, 1994, on dredge lock A7. The results of this study
are sunmarized below.

In 1992, the Service monitored clapper rail nests to assess nest SUccess in
four marshes in south San Francisco Bay. A total of 427 egys were monitored
in 71 nests. All marshes had abnormally high numbers of non-viable eggs,
varying from 13.7 percent to 22.9 percent of total eggs monitored in each





marsh. Normal hatchability in rails even with predation and losses to tides
should exceed 0% (Kozicky and Schmidt 1941). The average number of eggs
hatched per nest varied from marsh toc marsh. but ranged from 1.2 to 3.8. This
represented considerable loss of reproductive potential. A population with an
average clutch size of 6 eggs and 90% hatchability should produce 5.4

eggs/nest.

Based upon observations of a high number of non-viable €ggs, the Service
concluded there was 2 potential contaminant problem effecting rail egg
viability. Based uponh concentrations of trace elements and organochlorines,
elevated mercury was one of the most likely candidates for affecting rail egy

viability.

walsh {1990) in a review of mercury literature in seabirds indicated dietary
methylmercury 1is dose dependently transferred to the contents of the egg.
walsh (19890) suggested that avian eggs thus would provide a particularly good
indicator of mercury exposure in the vicinity of the nesting site in the

immediate prelaying season. For clapper rails this would be April through
June.

Mercury concentrations in the 38 rail eggs collected in 1992 that failed to
hatch ranged from 0.19 to 2.70 mg/kg {fww) . The geometric mean mercury
concentration in rail clutches for the four marshes sampled in 1992 was 0.645
mg/ kg . ceometric means among the four marshes sampled ranged from 0.385 to
0.741 mg/kg- BY comparison, light-footed clapper rails at Seal Beach and
Tijuana slough have very 1ittle mercury (mean concentrations of 0.07 and 0.08
mg/kg (dw) mercury, respectively). Wwhen converted to fresh wet weights these
mercury values would be equivalent to less than 0.02 mg/kg. Mercury in
sediments from these locations were correspondingly lovw. For comparison with
toxicologically significant jevels, the lowest obhserved adverse effect level
{LOAEL) in avian eggs is 0.3 mg/ kg (Fimreite 1871). At eoncentrations of 5.0
mg/kg embryc mortality is high and the fitness of survivors is compromised by

prain lesions.

clapper rails most likely are obtaining mercury from their diet. Clapper
rails mainly feed on benthic organisms. service data indicate the
concentration of total mercury in at least three species {bay shrimp (Crangon
franciscorum), ribbed horse mussel {Ischadium demissum) and yellow shore crab
{Hemigrapsis oregonensis}) in the Bay varies with total mercury in sediment.
Methylmercury is the most likely form of mercury in rail eggs as 80 percent of
the mercury is found in albumin. The high degree of mercury accumulation in
rail eggs in the south Bay suggesis some rail benthic prey must be
accumulating methylmercury.

Collectively, these and other factors have contributed to a dramatic decline
in california clapper numbers from historical conditions. Although Gill

(1979} may have overestimated the total california clapper rail population in
+he mid-1970's at 4,200 to 6,000 birds, surveys conducted by the california
Department oI Fish and Game and the service estimated that the clapper rail
population approximated 1,500 birds in the mid-1980s (Harvey 1988). In,K 1988,
the total rail population was estimated to be 700 individuals with 400-500
rails in the south Bay (Foerster 198%). The total rail population reached an
estimated all-time histerical low of about 500 birds in 1991 with
approximately 300 rails in the south Bay (USFWS unpubl. data; E. Harding-
smith, pers. comm.). In response to predator management, the south Bay rail
population has since rebounded from this Jowest population estimate and is now
estimated to be approximately 500-600 individuals (USFWS unpubl. data), while
a preliminary estimate of the north Bay population is 195-422 pairs (Evens and
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Ccollins 1992}. Although many decimation factors undoubtedly are at work (see
above), predation by native and non-native predators, in conjunctiocn with
extensive habitat 1oss and fragmentation, appear to represent a primary cause
of the recent historical decline. wWith historic populations at Humboldt Bay,
Elkhorn Slough, and Morro Bay now extinct, the Bay represents the last

stronghold of the subspecies and the only location where rails are known to
breed.

Tidal marsh habitat surrcunding many of the dredge locks and salt pond levees
in south San Francisco Bay provides suitable foraging and nesting habitat for
clapper rails. The lock levee, stockpile areas, and outboard levee slopes
often support high marsh habitat, which may provide areas suitable for nesting
and high tide refuge. The quality of high tide refugial habitat varies among
the 38 south Bay locks and associated outboard salt pond levees. Clapper
rails have been sighted during SFBNWR high tide winter and breeding season
surveys at or near (within 700 feet) 6 of the 38 locks. An additional 14
jocks are likely to have rails within 700 feet of the lock. Remaining locks
are not likely to have rails within 700 feet of the lock. Based upon these
observations, 7 “"High Use Areas” for California clapper rails have been
identified by the Service in south San Francisco Bay (Figures 1 and 2). These
areas are Tdeal marshes, Mowry marsh north, Mowry marsh south, Calaveras
marsh, Stevens Creek marshes, Charleston/Mountainview Slough marshes, and
Greco Island south. The remaining narrower tidal marshes fringing many of the
sloughs adjacent to salt ponds may support breeding pairs of clapper rails and
may function as movement corridors, especially for dispersing juvenile rails,
providing cover in otherwise inhospitable environs.

tn a north Bay marsh, Evens and page (1983) concluded that the breeding
season, including pair bonding and nest construction, may begin as early as
February. Field observations in south EBay marshes suggest that pair formation
also may occur in February in some areas {(J. Takekawa, pers. comm.}. The end
of the breeding season is typically defined as the end of August, which
corresponds with the time when eggs laid during renesting attempts have

hatched and young are mobile.

salt Marsh Harvest Mouse

please refer to U.S. Fish and Wildlife service {(1984) for the salt marsh
harvest mouse for a sumary of the status, distribution, and habitat
requirements of this species in the project area and throughout its range.
The information included in the Service's August 31, 18580, biclogical opinion
on Department of the Army permit application no. 152B3E49 is still current
and, therefore, hereby incorporated by reference.

galt marsh harvest mice also may be affected by mercury in the intertidal
sone. Clark et al. {1992) found that salt marsh harvest mice were captured
only at sites where concentrations of mercury or PCBs were pelow specific
levels in house mice {(Mus musculus). results of Clark et al. {1992) seemed to
suggest a southern source oL mercury contamination with mercury an order of
magnitude higher in livers of house mice at Calaveras Peoint than at any.other

point measured in San Francisco Bay.

galt marsh harvest mice inhabit both tidal and diked salt marshes in south San
Francisco Bay, with these habitat types pccurring adjacent to and within salt
pond systems. Lock levees, portions of stockpile areas, and vegetated berm
adjacent to salt ponds where sufficiently vegetated provide high tide nesting
and refugial habitat, which is critical to the survival of salt marsh harvest
mice in tidal habitats. corridors of diked salt marsh habitat within salt
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pond systems provide limited salt marsh harvest mouse habitat and, in some
situations, may function as corridors between tidal and diked salt marshes.

Hestern Snowy Plover

The coastal population of the western snowy plover breeds primarily on coastal
beaches from southern Washington to southern Baja California, Mexico. In the
Bay, Snowy plovers have found alternative nesting habitat in salt pond
complexes, with the majority of preeding occurring in the south Bay. Plovers
preed in loose colonies with nests found on salt pond levees, islands in salt
ponds, and on the bottoms of dry ponds. other nesting sites include Cakland
International Airport and Crittenden Marsh. The Bay population of snowy
plovers represents about 16 percent of coastal breeding snowy plovers
rangewide. pased con breeding season information collected by the SFBNWR,
point Reyes Bird observatory (PRBO}, and L. Teeney (pers. comm.) in south San
Francisco Bay, the SFENWR has identified 4 "High Use Areas” for nesting snowy
plovers in the south Bay {(Figures 1 and 2). These are the Baumberg ponds B6B
and BEA, Ceoyote slough pond unit, ideal pond unit, and Dumbarton pond unit.
collectively, these "High Use RAreas” support about 48 breeding pairs of snowy
plovers or about 50 percent of the snowy plover populaticn nesting in the
Cargill/SFBNWR salt pond system. other nesting sites in south Bay
Ccargill/SFBNWR salt ponds collectively support on average 48 nesting pairs per
year (PRBC, unpubl. dataj. These areas, including the Turk Island, Mowry,
Alviso, Knapp, ravenswood, and Redwood city salt ponds, support smaller
numbers of breeding pairs at any one nesting site.

california Least Tern

california least terns nest primarily in coastal areas from San Luis Obispo
County south to San piego County. The only nesting area for least terns north
of San Luis Obispo County ig San Francisco Bay. In recent Yyears, only one
nesting site at Alameda Naval Air station has supported nesting least terns in
san Francisco Bay. 1In 1994, an estimated 138 pairs nested at Alameda {L.
Collins, unpubl. data). The nesting season extends from early May through
July. Least teIns characteristically leave the nest site after the young have
fiedged and utilize salt ponds and other Bay habitats as post breeding
foraging and roosting areas until September when the birds migrate scuth.

several salt ponds in south San Francisco Bay provide important foraging and
roosting areas for least terns during the post-breeding season which extends
from late June through early September. These ponds have been identified by
the SFBNWR as "High Use Areas” for least terns (Figures 1 and 2). These areas
are Baumberg unit ponds 10 and 11; Baumberg unit ponds 1,2,4, and 7; Rlviso
unit ponds 9 - 157 ponds Bl, B2, and A2E; and Pond Al adjacent to Charleston
Slough. Survey data has been cocllected on least tern use of post-breeding
areas since 1980. The number of least terns observed foraging or roosting in
these pond systems during any cohe survey is highly variable with numbers

ranging from 1 to 51 birds.

other Wildlife ]

In addition to the california least tern and western snowy plover that nest
and/or forage in salt ponds, the salt pond system in south San Francisco Bay
provides habitat for a diverse group of wildlife with over 70 species
represented. Many of these species did not occur or occurred in 1oW Dumbers
in the Bay historically, put responded to the creation of this new ecosystem
about a century ago. In winter the ponds are visited by thousands of foraging
and roosting migratory waterfowl and shorebirds. salt ponds also provide
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nesting habitat for a variety of birds, including Forster's terns, Caspian

cerns, American avocets, black-necked stilts, and killdeer.

Effects of thé proposed Action
pisturbance to Clapper Rail Breesding Territories

Proposed dredging activities associated with lock access, entry, and levee
work could disrupt clapper rails preeding within the viecinity of a dredge
leck. The degree of this disturbance likely would depend upon the proximity
of individual rails and nests and the timing within the breeding season, and
could result in increased competitive interactions, territory boundary shifts,
or territory abandonment {id.)-

Based on data collected in a Palo Alto marsh by the SFBNWR, clapper rails may
be highly sensitive during the breeding season to loud noises and activity
within established territories. 1In April 1882, the SFENWR tracked a radioed
clapper rail leaving an established territory in Laumeister Marsh during the
breeding seasonh when apparently disturbed by a PGEE work crew, The rail
disturbed in lLaumeister Marsh left a small, well-defined territory and
subsequently moved throughout a large 37-acre area within the marsh and was
unable to establish a new territory within the breeding period (USFWS, unpubl.
data). HAs a result of this territorial abandonment, the epportunity for
successful xeproduction during the breeding season was eliminated (J.

Trakekawa, pPers. conm. } .

To protect clapper rail eggs/young and breeding activity in tidal marsh near
dredge locks known or likely to provide breeding habitat for clapper rails,
the applicant proposes to conduct call count surveys during the breeding
season prior to lock access and to prohibit lock entry during such breeding
season if rails are found within 700 feet of the lock. During exit from a
1oeck that had been found in the previous and current year Lo support breeding
rails within 700 feet of the lock, the applicant would avoid exit from the
jock from March 1 through May 31, the peak months of the clapper rail breeding
season. 1f no rails were found within 700 feet of the lock during call counts
performed in the previous or current breeding season, exit from this lock
during the breeding season would be allowed.

Clapper rails nesting adjacent to outboard levees in "High Use Areas” also may
be indirectly disturbed by outboard levee work when it occurs during the rail
preeding season. A less significant jevel of disturbance is expected,

however, because the noise of the dredge would be buffered by the cutboard
levee and because the disturbance would emanate from outside the rail's
territory rather than from within the territory as was presumed to be the case
in the Laumeister Marsh incident. To lessen the potential for this indirect
impact in "Righ Use Areas”, the applicant would reduce noise levels of other
equipment, such as trucks, to the extent possible in sensitive areas
jdentified by the Service during review of the annual work plan. Te further
mitigate these impacts the applicant has included as part of the proposed
project an additional 15 acres of tidal marsh restoration at the Bawnberg

Tract marsh restoration site.
Refugial Esbitat for Clapper Rails and Salt Marsh Barvest Mice
The operation of the dredge within the vicinity of a lock likely would reduce

or eliminate availability of high tide refugial habitat currently preferred oI
required by rails aleng the lock levee and its junction with the salt pond





jevee. This temporary impact could last throughout the duration of the
dredge's occupancy: typically 2-3 days, within a lock basin during both entry
and exit from a salt pond system and active dredge operations within a salt
pond near the lock area. The level of impact would be exacerbated if the
dredge accesses the lock during a winter high tide series, which typically
occurs from November through February each year. High tide series during
these months also can be augmented substantially with changes in local weather
patterns, including the presence of low pressure systems, heavy precipitation,
and extraordinary tidal heights associated with storm surges (J. Takekawa,
pers. comm.)}. Rails have been observed along lock levees in the south Bay
during predicted high tide events of 6.4 NGVD and above (USFWS, unpubl. data).
Surveys in other tidal conditions below 6.4 NGVD have not been conducted, S0
it is indeterminable if rails use lock levees as refugial cover during lower
tide events. However, during high tide series, suitable refugial habitat
pecomes limited and any available vegetative cover becomes critical to the
survival of clapper rails found in the vicinity of dredge locks.

in many cases, other potentially available refugial habitat with escape covel
may exist along the outboard side of salt pond levees adjacent te the lock
basins and within the marsh itself, and rails displaced from refugial habitat
along the lock levee would be able to access other available refugial habitat.
However, where alternate refugial habitat is not available on the outhoard
jevees adjacent to liocks or in other ipcztions in the marsh, survival of rails
may be compromised if lock entry occurs during the highest tides. To address
this potential impact, the applicant would avoid commencement of lock access
during days when tides are +6.9 feet and above. In lieu of avoidance of high
tides, the applicant could alsc enhance vegetation through a Service-approved
plan on 100 feet of salt pond levees on both sides of the lock. This
enhancement work could be done by Cargill in advance of lock entry. Cargill
would alse implement BMPs at the lock, including setting aside plugs of marsh
vegetation and replacing these clumps on the lock after levee topping, and
placing muds on the top only or top of the inboard slope of the lock levee so
as to preserve the marsh vegetation on the outboard slope. The practice of
replacing marsh vegetation plugs on lock levees after levee topping was first
applied at lock B1/B2 by Cargill and appears to have accelerated the rate of
vegetative regrowth on the lock levee.

Mortality of individual salt marsh harvest mice could occur from disturbances
to mouse habitat within the alignment of the access cut, vegetated portions of
any stockpile areas, and the inboard side and top of the lock levee, either
from removing vegetated sections to he replaced later or depositing dredged
sediments to heighten the levees. Although dredged sediments are not proposed
for deposition on the cutboard side of the lock levee, incidental slippage of
material along this area could result in loss of individuals and/or a
disruption in the movement corridor for mice between the vegetated berm and
the salt pond levee/tidal marsh ecotone habitat. The 43-acre tidal marsh
restoration site and implementation of BMPs at the lock would mitigate and
reduce potential impacts to the salt marsh harvest mouse to insignificant

levels.

Predation on Clapper Rails and Salt Marsh Harvest dMice

Clapper rail and harvest mouse mortality could occur during lock access if
rails were displaced by dredging operations during a high tide and were preyed
upon while attempting to seek alternative refugial habitat along the salt pond
jevee or within the adjacent marsh. DeGroot {(1927) noted that rails were
extremely vulnerable to predation by raptors during high tide events when they
were forced to seek refuge in exposed locations. Foerster et al. (1980)
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to control this impact through spraying and hand removal during the season
immediately following dredge exit from the lock. ’ ’

Contaminants

several actions of the dredge {l.e., stockpiling dredge materials, and levee
fortification with dredged materials) may increase methyimercury production
and picavailability of methylmercury to clapper rail prey items. If these
particular prey items are then consumed in large enough quantities by clapper
rails during the preeding season, there is a potential that increased
biocaccumulation of mercury in rail eggs could occur, further exacerbating an
existing mercury issue for rails in south Bay tidal marshes.

zillioux et al. {1993) in a review of mercury cycling in wetlands concluded
that "wetlands trap mercury’ transform mercury to methylmercury: and, when
disturbed release previously deposited mercury.” Mixing and exposing
sediments containing mercury to the air and light may result in increased
avajilability of mercury through changes in oxidation state and PH. Disturbing
and mixing sediments could also result in changes in the net balance between
methylation and demethylation. Olson and Cooper (1976) demonstrated
methylation of mercury in Bay sediments under both aerobic and anaercbic
conditions in the laboratory. A greater amount of methylmercury was found to
form under anaerobic test conditions. predging and disposal of sediments in
stockpiles are likely to result in partial oxidation of sediments.

To address the question of the potential for and significance of increases in
bicaccumulation of mercury in clapper rails resulting from dredge material
placement on jevees and stockpiles, cargill will conduct a demonstration
project in which actual dredging will pe performed and the effect on mercury
concentrations in clapper rail prey items will be monitored. If no increases
in mercury concentrations are observed, then the issue would be resclved. If
increases are opserved, then an evaluation of the significance of these
increases will be made. The demonstration project will evaluate the effects
of dredging activities at dredge lock A-7, a lock considered to represent a

worst case scenario.

The demonstration project will also include an evaluation of sediments in salt
pond levees around the south Bay. The project will compare mercury
concentrations in 3 levees with mercury concentrations in adjacent intertidal
sediments. If levee concentrations are less than or equal to intertidal
concentrations, the conciusion will be that levee topping does not cause a
mercury preoblem, and therefore, no further action will be required. If levee
concentrations are significantly higher than intertidal sediments, then levee
work will be a candidate for a prey item demonstration project. See S.R.
Hansen & Rssociates {1995) for further details of sampling designs (Appendix

R).
pffects on Western Snowy Plovers

According to the Environmental Assessment, western snowy plover individyals
and nests could be lest if levee topping occurred when nests are present on
the levee cCrowns. Nesting and foraging activity also could be disrupted by
dredging operations during the nesting season. preeding habitat and foraging
pabitat would be jost until the levee Crowns are regraded, about 2 to 3 years.
An increase in predation is not anticipated because the levees would be
unavailable to western snowy plovers as a nesting substrate until the levee
crowns are regraded. However, snowy plovers have been observed nesting on
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somne ungraded levee crowns in other locations within the south Bay {J.
Takekawa, Pers. comm. ) . - -

Nesting and foraging activities could alsc be impacted by other activities
such as driving on the levees, or water and brine level management within the

ponds or crystallizer beds.

To mitigate for identified impacts to westerin snowy plovers, cargill proposes
during the plover nesting season to maintain a 200 foot buffer between plover
nesting areas and the dredge levee topping in all plover "High Use hAreas”,
provided that the dredge is allowed to pass by active nesting areas as needed
to access other portions of the levee system. To mitigate and compensate for
the temporary 1o0s8s of nesting habitat between the time that levees are spoiled
on and then later regraded and to mitigate for take associated with nesting
plovers in areas not identified as “"High Use Areac", Cargill would manage Pond
A-22 for optimal land exposure during the plover breeding seasSon. cargill
would also create beaches along up to 5,000 linear feet of levee elsewhere
within the salt pond system. Snowy plovers are known to be attracted to dry
salt ponds for nesting and commonly nest on existing beaches in “"High Use
Areas". Because Snowy piovers evolved in a constantly changing environment
{coastal peaches), it 1is expected that theose plovers unable to nest in “High
yse Areas" for several years after ievee topping has occurred should be able
to locate cther suitable nesting habitat within south Bay salt ponds and

within the mitigation areas.
rEffects on california Least Terns

The activity of the dredge within least tern "High Use Areas"” could increase
turbidity and decrease dissolved oxygen in the salt pond, thereby decreasing
the availability of fish te foraging least terms. Spoil placement on levees
would reduce the availability of roosting areas, particularly in ponds where
ievee segments are heavily used for roosting.

7o address the significance of these patential impacts, the Service analyzed
least tern post-breeding season survey data collected from 1980-1994 in “High
Use Areas" compared to salt pond levee servicing conducted in these pond
systems by cargill over the same time period. No significant correlation was
detectible between dredging activity and least tern use of these same ponds.
The total number of least terns residing in the Bay during the post-breeding
season appears to be cyclic in nature, but unrelated to activities of the

dredge.

The Service also reviewed turbidity and dissolved oxygen data collected by
Wetland Research Associates in the B1/B2/B2E pond system in July and August,
1992, during dredging episodes. The data revealed that turbidity increased
and dissolved oxygen decreased during dredging activities, but these changes
were temporary (lasting about two weeks or less) and iocalized to the
immediate vicinity of the dredge.

Based on the above analyses, the effect of levee servicing activities on
foraging least terns during the post-breeding season is likely to be minimal.
However, because the potential remains to temporarily eliminate favored
roosting sites on levees oOr minimally reduce the availability of forage fish,
cargill proposes 1o secess and service levees in no more than two of the most
important post-breeding "High Use Areas" in any one year, thus leaving at
ieast one of the most important post-breeding foraging and roosting areas
undisturbed every year for use by least terns. cargill will also mitigate
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impacts to roosting habitat by creating additional roosting islands and
maintaining existing islands in the five "High Use Areas”. o

cumulative Effects

cumulative effects are those impacts of future non-Federal actions affecting
1isted species that are reasonably certain to occur in the action area.
Future Federal actions are subject to the consultation requirements under
section 7 of the Act and, therefore, are not considered cumulative to the

proposed action.

cumulative effects on the clapper rail include ongoing habitat conversion from
zalt to brackish conditions by fresh water effluent from t+he San Jose/Santa
clara Water Pollution control Plant. The San Francisco Bay Regional Water
Quality control Board routinely Irenews discharge permits that allow marsh
conversion to continue. Although the mest recent permit renewal contained a
mitigation measure to replace about 275 acres of former salt marsh that has
converted to largely unsuitable brackish marsh conditions, it has yet to be
implemented. other cumulative effects include chemical contamination from
point and non-point discharges that may adversely affect survival rates and

reproductive success.

one of the most serious cumulative effects on the salt marsh harvest mouse is
the continued degradation of diked wetlands, typically by the elimination ot
wetland vegetation by grazing, discing, grubbing, and plowing, and/or the
elimination of appropriate hydrologic conditions by installing drains,
ditches, and pumps. The extensive and ongoing conversion of south Bay salt
marshes to brackish and freshwater habitat alsc has appreciably reduced
available tidal habitat for this species. Continued approval of urban
developments without maintaining adequate upland habitat adjacent to wetlands
also represents a major cumulative effect by likely increasing mortality rates
and lowering harvest mouse carrying capacities in affected areas.

cumulative effects on the western snowy plover include the continuing
encroachment of non-native European beachgrass (Ammophila arenaria) into
suitable nesting habitat; human activities on coastal beaches, including
walking, jogging, kxite flying, pet exercising, horseback riding, beach
cleaning, and cattle grazing; and urban development in stabilized sand dunes.
These activities are expected to continue to result in reductions in available
nesting habitat, abandonment of rraditional nesting areas, and reduced
hatching and fledging success.

The most serious cumulative effect on california least terns in San Francisco
Bay is the degradation of the oakland International Airport nesting site as a
result of red fox predation over several years. Long term loss of the Oakland
site would leave only one nesting site in 5an Francisco Bay at Alameda Naval
Air station, a military base that is expected to close in the near future.

The future of the Alameda nesting site is highly dependent on development and
management proposals currently being perfected. The current situation with
only one viabie nesting site in the Bay makes this endangered species highly
vulnerable to stochastic extinction in the Bay area.

Conclusion

nfter reviewing the current status of the california clapper rail, salt marsh
harvest mouse, western snowy plover and California least tern; the
environmental baseline for the project area; the effects of the proposed
action; and the cumulative effects, it is the Service's biological opinion
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that the action as proposed 1is not likely to jeopardize the continued
existence of the above species, and is not likely to destroy OI adversely
modify designated critical habitat. critical habitat has been proposed for
the western SnOWY plover throughout its west coast range. However, this
action does not affect that area and no destruction or adverse modification of
that proposed critical habitat 1s anticipated. Critical habitat for the
remaining species has not been designated; therefore, none will be adversely

modified or destroyed.

INCIDENTAL TAKE STATEMENT

sections 4(d) and 9 of the Act, as amended, prohibit taking {i.e., to harass,
harm, pursue, hunt, shoot, wound, kill, tIap. capture or cellect, or attempt
to engage in any such conduct) of listed species of fish or wildijfe without
special exemption. Harm is further defined to inciude significant habitat
modification or degradation that results in death or injury to listed species
by significantly impairing pehavioral patterns such as breeding, feeding, ©or
sheltering. Harass is defined as actions that create the likelihood of injury
to listed species to such an extent as to significantly disrupt normal
behavior patterns which include, but are not limited to, breeding, feeding, ©or
sheltering. Under the terms of §7(b) {4} and g§7{o} {2Y, taking that is
incidental to and not intended as part of the agency action is not considered
a prohibited taking provided that such taking is in compliance with the terms
and conditions of this incidental take statement. The measures described
pelow are nondiscretionary, and must be undertaken by the agency 59 that they
become binding conditions of any authorization granted to the applicant for

the exemption under §7(0) (2) to apply-

The Federal agency has a continuing duty to regulate the activity that is
covered by this incidental take etatement. If the agency fails to require the
applicant to adhere to the terms and conditiens of the incidental take
etatement through enforceakle terms that are added te the autherization, the

protective coverage of §7(0o) (2) may lapse.

Amount or Extent of Take

For the california clapper rail, we anticipate minimal harm associated with
dredge lock access pecause of the measures incorporated into the proposed
action requiring surveying and avoldance of occupied habitat during the
breeding season and restricted access during the highest tides for locks
lacking adjacent suitable high tide refugial habitat. The proposed action
would result in the loss of about 17 acres of rail foraging habitat.
Restoration of 45 acres of salt pond teo tidal marsh in the Baumberg system
should fully offset this habitat loss. Of the estimated 225 palrs of clapper
rails that currently occupy habitat adjacent to putbeoard levees requiring
repair, we anticipate that less than 10 percent of these rails would be
harassed by nolse associated with nearby levee repair work. ‘This low
percentage estimate is based on the following assumptions: 1) not all levee
repair work on outboard levees would occur during the rail breeding season, 2]
all rail nests are not necessarily within 250 feet of the levee (the distance
within which a rail might be harassed by dredging noise), 3) the dredge is a
relatively gquiet machine and noise from the engine would be somewhat buffered
by the outboard levee, and 4) noise generated from the edge of a rail’s
territory would be less likely to cause nest abandonment than neise generated
from within a rail territcry. Based on rhese assumptions, we estimate that
over the ten year 1ife of the permit about 20-30 clapper rail nests may be
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lost as a result of noise associated with nearby levee repair work. Creation
of 49 acres of new tidal marsh, however, should create hapitat for about 5
pairs of clapperl rails with the potential to produce about 25 nests cover the
1ife of the project. increased predator contrel in the south Bay is also
expected to increase rail survival and nesting success. Therefore, any nest
abandonment associated with levee repair work would be fully offset by these
mitigation measures. Potential take associated with bicaccumulation of
mercury in rail eggs is not guantifiable at this time pending the outcome of

mercury testing proposed by Cargill.

For the salt marsh harvest mouse, W& anticipate that an unquantifiable number
of mice would be killed or injured by the proposed action. Harvest mice lack
the agility te evade heavy equipment that will be used in the proposed action.
The level of take is unguantifiable because of the variable, unknown size of
the resident population ovel time, and tThe difficulty in finding killed or
injured small marmals. In such situations, the Service estimates the level of
take in terms of acreage of habitat loss.

Based on the discussion above, the service anticipates that an unguantifiable
number of harvest mice may be killed during placement of spoil material and/or
excavation of material on approximately 17 acres of mouse habitat. The
restoration of 49 acres of tidal salt marsh in the Baumberg system, however,
is expected to fully offset this habitat loss. yarvest mice also may be
killed in areas of levee servicing if spoil material accidentally falls into
tidal marsh areas. This area of impact is estimated to be minimal provided
that BMPs are implemented. An additional unquantifiable number of salt marsh
harvest mice not directly impacted by dredged material placement may be
exposed to higher levels of predaticn because high tide refugial habitat at
the lock would be eliminated for an extended period of time. The harvest
mouse population is expected, however, to rebound and then reinvade these

areas once appropriate habitat is reestablished.

for the western sSnowy plover, we anticipate that about 10-40 nests (eggs or
birds) would be taken over the life of the permit with the majority of these
resulting from levee topping during the plover breeding season in pond systems
not designated as "High Use Areas” and a lesser amount of loss cf egys or
birds from flooding during water level changes in coperations or crushing by
vehicles. rhis level of take, however, should be fully offset by management
of pond A~22 as & plover nesting area, creation of additional beach habitat
for plovers in »High Use Areas®, and contribution to the predator management
program directed toward A-22 and plover "High Use Areas™.

For the california least tern, we anticipate the harassment of no more than 10
1east terns over the life of the permit as a result of localized increases 1in
rurbidity and decreases in dissclved oxygen, and disturbance to roosting birds
when the dredge is active in least tern "High Use Areas” from late June
through early September. pvoidance of dredging activity in at least one of
the most important post~breeding foraging and roosting areas each year,
combined with creation of additional roosting islands and maintenance of
existing islands should fully offset any potential take associated with_the

proposed project.
Effect of the Take

in the accompanying biological opinien, the Service determined that based on
the amount and extent of the "Description of the Proposed Action®, the
estimated level of take is not likely to result in jeopardy to the California
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clapper rail, salt marsh harvest mouse, western snowy plover, and California

least tern.
Reasonable and Prudent Measures

The Service estapblishes the following reasonable and prudent measure to
minimize the impact of incidental take. The measure described below is
nendiscretionarys and must be implemented by the Department of the Army.

1) The potential for harassment, harm {including habitat modification}, oI
habitat loss for California clapper rails, salt marsh harvest mice, )
western snowy plovers, and California least terns shall be minimized

and/or compensated.

Terms and conditions .

To be exempt from the prchibitions of Section 9 of the Act, the following term
and condition, which implements the reasonable and prudent measure described

above, must be complied with, and included as & special condition in any
permit granted by the Department of the Army for this project.

The following term and condition implements the above reasonable and prudent
measure:

i} Cargill shall implement the project as propesed, including the mitigation
measures outlined in Table 1, the BMPs attached to the Corps permit, and the
mercury study plan (S.R. Hansen & Associates 1993) enclosed as Appendix A.

The applicant‘s project description incorporates mitigation actions identified
during informal consultation. The applicant may request to change these
actions during the iife of the project, and the changes shall be approved by
the Service provided that the changes do not result in jeopardy to any listed
species addressed in this piological opinion.

The Service shall pe notified within twenty-four (24} hours of the finding of
any injured or dead California clapperl rail or western SnoWy plover or their
eggs, salt marsh harvest mouse, oI california least tern, or any unanticipated
damage to clapper rail, salt marsh harvest mouse, california least tern, O
western snowy plover habitat associated with project construction.
Notification must include the date, time, and precise location of the
specimen/incident, and any other pertinent information. The service contact
person is Cay Goude (916/979-2723) . Any dead oI injured specimens shall be
reposited with the Service's pivision of Law Enforcement, 2800 Cottage way,
sacramento; california g5825-1846 (816/979~ 2987) .

REINITIATION - CLOSING STATEMENT

1f the amount or extent of solar salt production activities as described in
the "Description of the Proposed Action” is exceeded, then incidental take of
the california clapper rail, salt marsh harvest mouse, california least tern,
and western SnOWY plover will pe assumed to have baen exceeded. The catisative
action shall cease and consultation shall be reinitiated immediately.

This concludes formal consultation on the proposed work described above.
Reinitiation of formal comsultation is regquired if {1} the amcunt oF axtent of
incidental take is exceeded, as previously described; {2) new information
reveals effects of the actions that may affect listed species or critical
habitat in a manner that was not considered in this opinien; (3} if the
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project is substantially modified in a manner that causes an effect to listed
species that was mot considered in this opinion; and/or (4) if a new species
is listed or critical habitat is designated that may be affected by the
action. If you have any questions regarding this opinion, please contact
¥aren Miller, Michael fhabault, or <Cay Goude at (916} 979-2725, or Steve
schwarzbach at (916) 979-2110.

Sincerely,

" 4 demd/
Jé%f%ZT-Medlin

Field Supervisor

ce: RD (RRD-ES), portland, OR
DHC, washington, b.C.
FWS, Wwetlands Branch, sacramento, CA
ref. Mgr.. SFENWR, Newark, Ch
CDFG, Region III, Yountville, CA
CDFG, gnvironmental gservices, sacramentoc, CA
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¢ oo . National Oceanic and Atmospheric Administration
NATIONAL MARINE FISHERIES SERVICE

Southwest Region

501 West Ocean Boulevard, Suite 4200

Long Beach, California 90802- 4213

September 30, 2009 In response refer to:
2008/02867

Lieutenant Colonel Laurence M. Farrell
U.S. Department of the Army

San Francisco District, Corps of Engineers
1455 Market Street, 16" Floor

San Francisco, California 94103-1398

Dear Colonel Farrell;

Thank you for your letter of May 5, 2008, requesting initiation of consultation with NOAA’s
National Marine Fisheries Service (NMFS) pursuant to section 7 of the Endangered Species Act
(ESA) and the Essential Fish Habitat (EFH) provisions of the Magnuson Stevens Fishery
Conservation and Management Act (MSA). This letter also serves as consultation under the
authority of and in accordance with the provisions of the Fish and Wildlife Coordination Act
(FWCA) of 1934, as amended. These consultations pertain to the proposed operations and
maintenance activities within Cargill’s Solar Salt System in south San Francisco Bay, near
Newark and Union City in Alameda County and near Redwood City in San Mateo County,
California (Corps File Number 2008-00160S). The U.S. Army Corps of Engineers (Corps)
proposes to issue a 10-year permit to Cargill, Incorporated, to conduct these activities pursuant to
section 404 of the Clean Water Act (33 USC §1344) and section 10 of the Rivers and Harbors
Act of 1899 (33 USC §403).

The purpose of the proposed project is to provide for continued routine maintenance of levees,
water control structures, and other existing structures to facilitate continued industrial salt
production and access for land management activities. The project area includes the Newark
Plant 1 and Plant 2 pond complexes, the Redwood City Plant, and pond 3C of the Baumberg
complex. Newark Plant 1 and Plant 2 occupy approximately 4,100 acres and 6,400 acres of bay
shoreline respectively. The Redwood City Plant and pond 3C of the Baumberg complex occupy
approximately 1,433 acres and 166 acres total, and are connected to San Francisco Bay via tidal
sloughs.

All work will be conducted in accordance with Best Management Practices described by
Wetlands Research Associates (2000). Each year of the 10-year permit, two reports will be
provided to NMFS with two weeks for review and comment. The first report will be a draft
work plan for the coming year, and the second report will summarize work completed in the
previous year. Three types of work are proposed to be conducted: (1) repair, replacement, and
servicing of existing facilities, (2) ongoing work, and (3) new work.

Cargill estimates 20,000 linear feet of existing outboard hardened shoreline surrounds the above

AT
el %""’S‘\

project area. Activities in the repair, replacement, and servicing of existing facilities categogy
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would include: (a) repair and replacement of existing bay intake structures, brine control
structures, and related facilities, (b) excavating, clearing and re-trenching of existing intake
structures and brine conveying ditches, (c) repair and replacement of existing bridges, bridge
foundations and abutments within the network of salt pond levees, (d) repair and replacement of
other items such as existing fences, tide gates, siphons in non-tidal areas, power lines, etc., and
(e) repair of existing authorized reaches of riprap (designed to have about 4:1 slope).

Activities in the ongoing work category would include: (a) placement of dredged and fill
material on the pond side of side of salt pond levees below the plane of high water, (b) dredging
of existing borrow ditches within the salt ponds for levee maintenance, (c) dredging in salt ponds
to allow dredge to cross a pond with placement of dredge material within pond, (d) dredging and
placement of dredged material at 14 existing dredge locks, and at any newly constructed
authorized dredge locks, to allow dredge to access salt ponds, (¢) dredging within shallow
sloughs to provide up to four feet of clearance for access by dredge into salt ponds, (f) repair and
placement of siphons that cross salt marsh, sloughs and channels that would require extensive
trenching and side-casting of mud, (g) dredging and placement of bay muds into eroded areas
along selected outboard levees, and (h) dredging a “sump” approximately 75 feet by 75 feet by
2.5 feet deep in the mud flat of a slough in the immediate vicinity of a cut to access a dredge
lock.

Activities in the new work category could include: (a) installation of new or relocation of
existing structures such as intake and brine control structures, pumps, siphons, culverts, and
power transmission lines, (b) construction of new pumping donuts, internal coffer dams, and
internal salt pond levees, (c) dredging of new borrow ditches within salt ponds for levee
maintenance, and (d) placement of new riprap along outboard and inboard levees at a slope of
about 4:1 as needed. Riprap placed on top of non-eroding salt marsh is not authorized.

Additional information regarding the project was provided to NMFS by the Corps via electronic
mail messages on September 17 and 24, 2009. As mitigation for Cargill’s ongoing operations
and maintenance activities, a Compensatory Mitigation and Monitoring Plan was developed and
implemented in 1995. Mitigation involved the creation of a 49-acre tidal marsh from a portion
of an active concentrating salt pond. The selected area is directly adjacent to Whale’s Tail
Marsh, one of the largest bayshore tidal marshes in the East Bay. A muted tidal regime was
introduced in 1996, and a full tidal regime via levee breaching was introduced in 2000.
Monitoring reports indicate that the marsh is restoring at a faster rate than expected.

Endangered Species Act

Available information indicates that the following listed species (Distinct Population Segments
[DPS] or Evolutionarily Significant Units [ESU]) may occur at the project site:

Sacramento River Winter-run Chinook salmon ESU
Endangered (June 28, 2005; 70 FR 37160)
Central Valley Spring-run Chinook salmon ESU
Threatened (June 28, 2005; 70 FR 37160)
Central California Coast steelhead DPS
Threatened (January 5, 2006; 71 FR 834)





Critical habitat (September 2, 2005; 70 FR 52488)
Central Valley steelhead DPS
Threatened (January 5, 2006; 71 FR 834)
Southern DPS of North American green sturgeon
Threatened (April 7, 2006; 71 FR 17757)
Critical habitat, proposed (September 8, 2008; 73 FR 52084)

Chinook salmon and steelhead are anadromous fish, spending some time in both fresh- and
saltwater. The older juvenile and adult life stages occur in the ocean, until the adults ascend
freshwater streams to spawn. The life history of Chinook salmon and steelhead in California is
summarized in Myers et al. (1998), and Busby et al. (1996), respectively. The timing of
migrations, freshwater habitat preferences for spawning and rearing, the duration of freshwater
and ocean rearing, distribution in the ocean, age at maturity, and other traits vary between
species. ESA-listed salmonids use central San Francisco Bay primarily as a migration corridor
en route to the Pacific Ocean to rear as juveniles or to upstream areas to spawn as adults. This
migration generally takes place in the winter and spring months.

The southern DPS of North American green sturgeon spawn in the upper reaches of the
Sacramento River. Adult green sturgeon exhibit an extensive marine existence, traveling as far
north along the Pacific west coast as Alaska. These fish return from the ocean every few years in
the late winter to spawn, and generally show fidelity to their upper Sacramento River spawning
sites. Adult green sturgeon during their spawning run enter central San Francisco Bay between
February and May, with post spawned fish returned through central San Francisco Bay primarily
in November through January. Non-spawning adults and sub-adults enter central San Francisco
Bay in the summer months to forage. One to four-year-old juveniles occur in central San
Francisco Bay year round, until they reach a large enough size to exit the estuary and begin their
marine life-history phase. Green sturgeon are a benthic species, foraging on bottom-dwelling
prey items, such as clams and shrimp. During periods of migration, these fish appear to be
surface oriented (Kelly et al., 2007).

NMEFS has evaluated the proposed project for potential effects to ESA-listed anadromous
salmonids, their designated critical habitat, threatened green sturgeon, and proposed critical
habitat for green sturgeon. The proposed project may affect listed fish through exposure to
degraded water quality during construction activities on the outboard side of levees. Temporary
increases in turbidity are expected to occur as a result of the removal and replacement of
shoreline protection materials. Temporary increases in turbidity are also expected during the
excavation of sediment at dredge locks in the levees. These increases in turbidity during
construction are expected to be minor and localized given the small area involved in the project.
Elevated levels of turbidity are expected to quickly disperse from the project area with tidal
circulation. Listed anadromous salmonids and green sturgeon in the San Francisco Bay estuary
commonly encounter areas of increased turbidity due to storm flow runoff events, wind and
wave action, and benthic foraging activities of other aquatic organisms. Therefore, the minor
and localized areas of turbidity associated with this project’s in-water construction are not
expected to impair or harm listed fish species and will not result in short-term or long-term
impacts to aquatic habitat.





The effects of Cargill’s activities on the habitat of listed fishes are expected to be minimal,
because the proposed work adjacent to tidal areas within south San Francisco Bay consists of
continued routine maintenance of existing levees and water control structures. These levee areas
are currently hardened shoreline reaches with extensive riprap. Excavation of sediment for
Cargill’s clam-shell style bucket dredge to move between ponds will primarily occur at 14
existing dredge locks. Disturbance by construction equipment and riprap placement may
temporarily introduce sediment into the waters of the Bay, but no significant change in the
current habitat condition is expected by the proposed routine maintenance activities.

Primary constituent elements (PCEs) of designated critical habitat for listed salmonids in the
action area include water quality and quantity, foraging habitat, natural cover including large
substrate and aquatic vegetation, and migratory corridors free of obstructions. PCEs for
proposed green sturgeon critical habitat in estuarine areas include: food resources, water flow,
water quality, migratory corridor, water depth, and sediment quality. As discussed above, the
effects of Cargill’s activities on existing habitat conditions are expected to be minimal. Proposed
work consists of continued routine maintenance activities at existing levees and water control
structures. These levee areas are hardened shoreline reaches with limited habitat value. Overall,
project effects to critical habitat are considered minimal and discountable and are not expected to
result in either a net change to existing habitat values or result in adverse impacts to designated
critical habitat for anadromous salmonids and proposed critical habitat for green sturgeon.

Based upon our review of the best available information, NMFS has determined the proposed
operations and maintenance activities are not likely to adversely affect endangered Sacramento
River Winter-run Chinook salmon, threatened Central Valley Spring-run Chinook salmon,
threatened Central California Coast steelhead, threatened Central Valley steelhead, or threatened
southern DPS green sturgeon. Regarding critical habitat, NMFS has determined the proposed
project will not adversely affect essential physical or biological features associated with
designated critical habitat for salmonids, or proposed critical habitat for green sturgeon. This
concludes informal consultation for the proposed operations and maintenance activities by
Cargill, Incorporated located in south San Francisco Bay, California in accordance with 50 CFR
§402.13(a). However, further consultation may be required if: (1) new information becomes
available indicating that listed species or critical habitat may be affected by the project in a
manner or to an extent not previously considered; (2) current project plans change in a manner
that causes an effect to listed species or critical habitat in a manner not previously considered; or
(3) a new species is listed or critical habitat designated that may be affected by the action.

Magnuson-Stevens Fishery Conservation and Management Act - Essential Fish Habitat

The project is located within an area identified as EFH for various life stages of fish species
managed with the following Fishery Management Plans (FMP) under the MSA:

Pacific Groundfish FMP - various flatfishes, sharks, etc.
Coastal Pelagics FMP — northern anchovy, Pacific sardine
Pacific Salmon FMP — Chinook salmon

In addition, the project occurs within an area designated as Habitat Areas of Particular Concern
(HAPC) for various federally managed fish species within the Pacific Groundfish FMP. HAPC





are described in the regulations as subsets of EFH that are rare, particularly susceptible to
human-induced degradation, especially ecologically important, or located in an environmentally
stressed area. Designated HAPC are not afforded any additional regulatory protection under
MSA; however, federal projects with potential adverse impacts to HAPC are more carefully
scrutinized during the consultation process. As defined in the Pacific Groundfish FMP, San
Francisco Bay, including the project area, is estuary HAPC.

EFH is defined as those waters and substrate necessary to fish for spawning, breeding, feeding or
growth to maturity. EFH includes all associated physical, chemical and biological properties of
aquatic habitat that are used by fish. Under the EFH implementing regulations [50 C.F.R.
600.810(a)], the term “adverse effect” is defined as any impact that reduces quality and/or
quantity of EFH and may include direct or indirect physical, chemical, or biological alterations
of the waters or substrate and loss of, or injury to, benthic organisms, prey species and their
habitat, and other ecosystem components, if such modifications reduce quantity and/or quality of
EFH. :

NMEFS has evaluated the proposed project for potential adverse effects to EFH pursuant to
Section 305(b)(2) of the MSA. Activities in the repair, replacement, and servicing of existing
facilities category may adversely affect EFH through (1) temporary turbidity/siltation effects,
including light attenuation from turbidity, and (2) temporary elevated levels of underwater
sound. In-bay maintenance construction activities are expected to temporarily increase the
concentration of suspended sediments within the water column. Fish may suffer reduced feeding
ability (Benfield & Minello 1996) and be prone to fish gill injury (Nightingale & C.A. Simenstad
2001) if exposed to excessive high levels of turbidity. Generally, fish are expected to move out
of areas of high suspended sediment. Increases in turbidity are expected to be temporary and
should dissipate within a few tidal cycles. Elevated levels of sound produced by in-bay
maintenance construction activities will be temporary and are anticipated to be well below those
considered to cause physical injury to fish.

Activities in the ongoing work category may adversely affect EFH through: (1) direct
removal/burial of prey organisms, (2) increased levels of turbidity/suspended sediments, (3)
contaminant release and uptake, including nutrients, metals, and organics, (4) release of oxygen
consuming substances, (5) noise disturbances, (6) alteration to hydrodynamic regimes and
physical habitat (Hanson ef al. 2003), and (7) loss of tidal marsh. In response to these impacts,
fish are expected to move out of the project area for an unknown amount of time, and then return
as habitat functions recover. Based on rates of community recovery listed in the scientific
literature, NMFS expects the benthic community in the project area to recover within several
months to a few years (Oliver et al. 1977; Watling et al. 2001). Based on monitoring conducted
at the project site, cuts made through tidal marsh to access dredge locks recover in approximately
3 — 5 years (Wetlands Research Associates 2000). Depending on the frequency of usage, access
cuts may cause temporary or permanent impacts. Reports indicate that approximately 1 acre of
habitat is disturbed for each dredge lock accessed. Assuming a worst case scenario of 14 lock
access cuts with usage too frequent to allow recovery, this equates to a permanent loss of 14-
acres of tidal marsh habitat.





Activities in the new work category may adversely affect EFH through: (1) temporary
turbidity/siltation effects, including light attenuation from turbidity, (2) temporary elevated levels
of underwater sound, and (3) conversion of intertidal habitat from soft bottom to hard substrate.
Similar to as described above, impacts from turbidity and noise associated with new construction
activities are expected to be temporary and minor. Conversion of intertidal habitat will change
the prey base and habitat function of the area. The hardening of shoreline from placement of
riprap reduces the amount of intertidal habitat, simplifies habitat, and affects the nearshore
processes and the ecology of a myriad of species (Williams & Thom 2001). The current estimate
of existing hardened shoreline for the project is 20,000 linear feet. Assuminga 6 foot vertical
range (normal tidal range in San Francisco Bay is approximately 5.8 feet), this equates to
120,000 square feet or 2.75 acres. Assuming a worst case scenario that the amount of hardened
shoreline doubles over the ten year life of the permit, this equates to a permanent conversion of
5.5 acres of intertidal soft bottom to hard substrate.

As described in the above effects analysis, NMFS has determined that the proposed project may
adversely affect EFH and HAPC for various federally-managed fish species within the Pacific
Groundfish, Pacific Salmon and Coastal Pelagic FMPs. NMFS has determined that up to 19.5
acres of habitat may be permanently impacted by project activities (14 acres from access cuts,
5.5 acres from riprap). However, this habitat loss is offset by the gain of 49 acres of tidal marsh
(aratio of 2.5:1) from restoration activities conducted as part of the Compensatory Mitigation
and Monitoring Plan.

Pursuant to section 305 (b)(4)(A) of the MSA, NMFS offers the following EFH Conservation
Recommendations to avoid or minimize other anticipated adverse effects to EFH:

1) To minimize effects of turbidity on EFH from in-bay construction activities, NMFS
recommends that during maintenance and new work, a silt curtain or coffer dam be used
when feasible.

2) To avoid additional loss of intertidal soft bottom substrate through conversion to hard
substrate, NMFS recommends that wherever possible, soft approaches to shoreline
modifications and levee maintenance, such as vegetative plantings, should be
incorporated. When not possible, riprap should be placed in the minimum amount
necessary to protect existing structures and levees.

3) To minimize loss of prey resources in productive tidal areas, NMFS recommends that
dredging from sloughs for levee maintenance should be avoided. When dredging from
sloughs is unavoidable, material should be dredged from the deepest possible depth to
avoid impacts to intertidal habitats.

4) To minimize loss of prey resources in productive tidal areas, NMFS recommends that
dredging from sloughs (for levee maintenance or sump use) should not occur in a given
area more often than once every three years.

Please be advised that regulations (50 CFR 600.920(k)) to implement the EFH provisions of the
MSA require your office to provide a written response to this letter within 30 days of its receipt





and prior to the final action. A preliminary response is acceptable if final response cannot be
completed within 30 days. Your final response must include a description of how the EFH
Conservation Recommendations will be implemented and any other measures that will be
required to avoid, mitigate, or offset the adverse impacts of the activity. If your response is
inconsistent with our EFH Conservation Recommendations, you must provide an explanation for
not implementing this recommendation at least 10 days prior to final approval of the action.

This concludes EFH consultation for the proposed operations and maintenance activities within
Cargill’s Solar Salt System in south San Francisco Bay, near Newark and Union City in Alameda
County and near Redwood City in San Mateo County, California. Pursuant to 50 CFR
600.920(1) of the EFH regulations, the Corps must reinitiate EFH consultation with NMFS if the
proposed action is substantially revised in a way that may adversely affect EFH, or if new
information becomes available that affects the basis for NMFS’ EFH Conservation
Recommendations.

Fish and Wildlife Coordination Act

The purpose of the FWCA is to ensure that wildlife conservation receives equal consideration,
and is coordinated with other aspects of water resources development [16 U.S.C. 661]. The
FWCA establishes a consultation requirement for federal departments and agencies that
undertake any action that proposes to modify any stream or other body of water for any purpose,
including navigation and drainage [16 U.S.C 662(a)]. Consistent with this consultation
requirement, NMFS provides recommendations and comments to federal action agencies for the
purpose of conserving fish and wildlife resources. With implementation of the previously-
referenced EFH conservation recommendations, NMFS has no further comments to provide.

Please contact Laura Hoberecht at (707) 575-6056 or via email at Laura. Hoberecht@noaa.gov if
you have any questions concerning this consultation or require additional information.

Rodney R. McInnis
ﬁl/ Regional Administrator
cc: Bob Hoffman, NMFS, Long Beach, California
Steve Edmondson, NMFS, Santa Rosa, California
Bryant Chesney, NMFS, Long Beach, California
Ryan Olah, USFWS, Sacramento, California
Bob Batha, BCDC, San Francisco, California
George Issac, CDFG, Monterey, California

Paula Gill, Corps, San Francisco, California
Copy to file #151422SWR2008SR00179
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